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ADVERTISEMENT T. 


Preparing for the Preſs, 


The Laws of Trade: 


ONTAINING the Acts of Parliament and adjudged 

Caſes, relative to buying and ſelling amongſt Merchants 
and Traders Borrowing and lending Money—Buying,. ſelling, 
and transferring the public Funds—The Laws relative to Ban- 
kers and Bills of Exchange, and the moſt important Acts con- 
cerning Bankrupts down. to the laſt Seſſions of Parliament; with 
the lateſt Determinations of the Courts of Law and Equity 
on Caſes relative to Bankrupts, Aſſignees, and Creditors. 


As the Number to be printed will be governed by the Num- 
ber of Subſcribers, thoſe that chuſe to have the Laws of Trade, 
as a ſecond Volume to the Laws of Shipping and Inſurance, are 
requeſted to ſend their Names to Meſſrs. Cadell in the Strand; 
Evans, in Pater-naſter Rew ; or Brotherton and Setdell, iv 
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HE firſt part of this Work conſiſts of acts of 

parliament made for encouraging and encreafin 
the trade, ſhipping, and navigation, of the ſubjects J 
Great Britain. For regulating and ſecuring their free 
branches of commerce; and for the wemment of the 
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time ſtate of England, from the reign of Queen 
Eligabetb.—On the foundation of the navigation ads, 
and the improvement thereof. On the laws made for 
che. increaſe- of ſeamen, and manning the navy. —On 
the antiquity and juriſdiction of the maritime courts, 
—On appeals from the admiralty courts in America. — 
On the commiſſioners of appeal. —The deciſion of all 


queſtions relative to prizes. And on injuries cognizable 
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of the courts of law and equity, on queſtions Telative to 
trade, navigation, ſhipping and inſurance. 


Tux firſt part is expreſſed in the language of the le- 
luabfe Commientaries on the s of Englant.* And the 
laſt part——The determinations of the courts of juſtice, 
ſtand here as they are found in thoſe Reporters, who 
are conſidered as the beſt authorities, from the Revolu- 
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Tus author of the commentaries before mentioned 
ſays, +*© The learning relating to marine Inſurances hath, 
of late years, been greatly improved by a ſeries of judicial 
deciſions, which have now eſtabliſhed the law in ſuch 
a variety of caſes, that they would, if well and ju- 
diciouſly collected, form a very complete title in a code 


of commercial juriſprudence.” If this work anſwers that- 


learned judge's opinion in any tolerable degree, it will be 
no leſs a part of the reward, than his remark has been 
an encouragement,” to the labour. And if it proves of 
real uſe in buſineſs, and only lays the loweſt Rep to a 
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complete code of commercial juriſprudence, it- will: be 
ſufficiently diſtinguiſhed, 


Wnox vrx has occaſion to examine this part of our 
laws, cannot help obſerving the ſervice done to his 
country by the Lord Chief Juſtice, whoſe long and 
conſtant attention to the doctrine of Inſurance, hath 
rendered the rules of law ſo plain and clear, that 
thoſe who conſult the judgments entered in this Work, 


may frequently find it ung to . new 7 


Fans dae 


Tus whole body of our laws is now become ſo 


great, that there ſeems to be a neceſſity for ſeparating 


into diſtinct ſyſtems, thoſe that govern the principal 


branches of buſineſs. And were they carefully col- 


lected from the general maſs, and laid in order under 


the great titles of practice, it might. be uſeful even to 


thoſe who have the opportunity of conſulting large col- 
lections of law authorities. But it would appear to be 


the only means whereby gentlemen, engaged in com 


merce, could have a clear view of that part of the laws 


of their country with which they are connected. And 


beſides the uſe this diviſion of our laws may be of to 


individuals, it might be of public ſervice. 


Wurx all the authorities, that belong to one branch 
are regularly laid together, they are eaſily reviewed, 
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and a clear concluſion drawn from the evidence they 
afford. But if the ſame information was to be looked 


for in many volumes, the hurry of public buſineſs, 
might often occaſion a material article to be overlooked. 


Tux intereſts of a maritime ſtate are ſo united with 
the great branches of its commerce, that it is probable 


in many public queſtions, very important conſiderations 
might ariſe, from a general yiew of a connected branch 


of our commercial laws. It is obſerved in the writings 
of the learned judge, before mentioned, that out naval 
power took its riſe in a great meaſure from thoſe 
laws, called The Acts of Navigation, which confine our 
plantation trade to our own ſhips and ſubjects. And 
the ſtatutes in this ſyſtem for regulating our maritime 
affairs, appear to grow as ſo many branches from 


the navigation acts; and ſufficiently prove, that the 
trade of Great Britain to her plantations, hath had 


the greateſt ſhare in the foundation and! ſupport of 
her naval power. And as the ſafety of the ſtate ſo much 


depends upon this part of its ſtrength, the preſent 
unfortunate controverſy with our colonies, may rea- 
ſonably create a fear, leſt the interruption. to that 
trade, ſhould lay the foundation of a decreaſe in the 


demand for thoſe manufactures, which are not. only the 
ſupport of the landed intereſt, but the firſt ſpring of 
that navigation which furniſhes ſo great a part of the 


ſtrength of our marine, een ſpeaking, whilſt 
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this commerce remains, Great Britain will not only be 
able to defend herſelf and her colonies from every foreign 


hoſtility, but alſo to ſecure the obedience of all her de- 


pendencies. 


Tus intercourſe between the parent ſtate and her 
colonies regulated by theſe ſtatutes, appears to have 
contributed ſo much to the riches, ſtrength, and hap- 
pineſs of both, that it would be an omiſſion of duty, 
at this juncture, in any ſubje& of thoſe laws, to pub- 


liſh them without wiſhing for the ſpeedy end of the 
preſent unhappy differences, which ſeem to threaten 


the diſunion of one part from the other. 


Lincoln's-Inn, April 22, 1775. 
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Watkinſon againſt Bernadiſton- 


On a Ship's being repaired in te River Thames, and fitted out 
there with new Rigging and Apparel, the Ship itſelf is not liable, 
but the Owners ; otherwiſe if repaired or fitted out when on a 
Voyage, where the Maſter alone may hypotbecate, | 312 


Caſwell and others. 


Obligee on 4 Bottomry=Bond' ſhall not before the 2 the Ship 
come in under a Commiſſion of Bankruptcy ; but if the Contingency 
happens before the Bankrupt s Eſtate be fully diſtributed, ſuch 
Creditor ſhall come in. 313 


King againſt King and Ennis. 


2 was lent 01 the Mortgage of a Ship, without any Covenant for 
the Payment of the Money ; the Ship was taken at Sea, and the 
\ Mortgagor died, and his Executors were decreed to pay the Mortgage 
Money. Ibid. 


b 2 Amies 
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Amies againſt Stevens. 2 
Carrier not = far Goods * by Tempeſt. Page 314 


. Tichburn againſt White, | 
What Acceptance makes a Carrier liable, 2 Ibid. 


Campion againſt Nicholas. 
The Admiralty Law may be 4A 11 a ” Agreement. 315 
| | a f Pitt againſt Coney. h 
On Error in Attion ſur Battomry-Bond, there muſt be Bail. Ibid, 


Knight againſt Cambridge. Idem againft Dodd. 
Barratry in a Policy, the Jame as Fraud, _ 316 


Eaſt- India Company 1 Pullen. 1 


Gb 12 fi the Owner has talen them fron the Ship into a 
' "Lighter, is no Charge on the Inſurer.— F T ſend my Servant with 
the Goods, the Carrier or Lighterman is not liable. 317 


Buck againjt Atwood. 


\ Where'a Deed comts in by Incident, the _—_— ay try whether 
it was fraudultnt. f | 318 


Garnham againſt Bennett. 


For Repairs done to a Ship, the Maſter o or Owners are liable, at . 
Election of the T1 radeſman. Ibid. 


Dimock agarnſt Chandler, 


Prohibition in the Admiralty on' a Suit, one Part-Owner of a Ship 
againſt another. ICS 


Boyfield 
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Boyfield againſt Brown. 


Where Salvage fall; ſhort of the Er eight. it is a total Loſe. Page 
21 4 319 


Ruſſel againſ# Boheme. 
What i 2 Trat of buying * Goods * Seu. eee | 


Stamma againſt Being: 


W here the Maſter acts only for. the Benefit of his Owners, it is 
not Barratry, —_—_ it may! be « a Devoation or Breach o 4 
* NR * | | 8 Ibi 


» oa. P 


Seaman, n Fon onereau. 


If a material Circumſtance is concealed from an Inſurer, the Policy 
ir void. 322 


Grun againſt Brown. 


"A Ship never Beard of is prefumed to be foundered at Sea. 323 


Sparrow gain? Caruthers, 
Goods laſt after the Owner has taken them from the Ship into a 
Lighter, is na Charge on the Inſurer. 324 
Dick againft Barrell. 
| Policy on any Ship the Plaintiff ſhould ſail in from Virginia to 
London, not trensferred to another Ship that the Plaintiff goes 
; rr 325 
b. Waples againf Eames. 
2 is liable where Ship goes back to perform Quarentine. 325 
Foſter 


i 
$4 
. 
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Foſter againſff Wilmer. 


An Intention to deviate does "not" di ſebarge the Under-writers. 
Page 326 
Vidorin againſt Cleeve, 


What is departing with Convoy. — A Ship that ſails with the 
Convoy, though hindred by the Weather from taking Sailing- 
_ departs with Convoy. | 327 


Dean againſt Dicker. 


On à Policy Intereſt or no Intereſt, a Recapture after being in. an 
Enemy's Port will not avail the Inſurer. 328 


Hewitt Anf F _ 
Like _ upon a Ranſom. Ibid. 


Tonge againſt Watts. 


The Freight a Ship would earn is no Part of the Damages by ber 
Loſs, unleſs the Goods are on board. Inſurances of Ships and 
Freight, comprizes only the Freight of Goods actually ſhipped. 


1 : 329 
Pariſh again Crawford. 


The Owner who has let his Ship to another, is flill liable for a Loſs 
of Gold ſent by the Ship. 330 


Elton againſt. „ 


If" the Sailors force: the Mafter to return, or to go out + of the 
Courſe of the Voyage, it is held no Deviation nor Barratry, 331 


Gordon again Morley. 


A Ship: warranted to depart with Convoy is inſured during ber 
Way to the general Rendezvous, 332 


The 


1 
1 
: 
4 
* 


The Earl of Cheſterfield again Sir Abraham Janſen. 


Bottomry-Bonds may be ſo contrived, as to be conſtrued an Eva- 
N Page 333 


Motteux and others againſt The Governor and Company of the 
| London Aſſurance and others, 


If a Policy of Inſurance differs from the Label, which is the Me- 
morandum or Minutes of the Agreement, it ſhall be made agree- 
able to the Label.—If a Ship is decayed, and goes to the neareſt 
Place, it is the ſame as if repaired at the Place from whence the 
Voyage was to commence, and no Deviation.—Where there are 
the Words at and from a Place to England, firſt Arrival is 
implied, and always underſtood in Policies. 335 


Chitty againſt Selwin and Martyn. 


ht >> wa. 


A Commiſion prayed for examining Witneſſes in the Weſt-Indies, 
as the Facts ariſe there, and to lay the Defendants proceeding 
at Law on a Policy ; Lord Hardwicke granted the Commiſion 
and the Injunction, as the Voyage was at and from Carthagena 
to Porto Bello, and the Facts mult neceſſarily ariſe in the Weſt- 
Indies.— bil a Ship is preparing for @ Voyage, upon which 
it is inſured, the Inſurer is liable; but if the Voyage is laid aſide, 
and the Ship lies by for five, fix, or ſeven Years, with the 
Owner's Privity, the Inſurer is not liable. 341 

| Pringle againſt Hartley. 

When a Ship © is taken and retaken, the Inſured intitled to recover 

the whole Money inſured, if be has offered to relinquiſh the Sal- 

{ wvage.—By the 13 Geo. 2. the Recaption of a Ship is the re- 
veſting of the Owner's Property. — H the Salvage is come to the 

Hands of the Inſured, it muſt be deducted out of the Money 
recovered by the Policy. | 343 


By 
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By 13 Geo. 2. the Recaption of a Ship is the Reveſling of the 


Owner's Property. | Page 345 1 
When Inſurances are Intereſt or no — doubtful abhetber the | 

Act can operate. _ 
Salvage muſt be deducted out of the Money recovered by the ibs. 

if come to the Hands of the Inſured. | Ibid, 
| Anonymous. Before Lord Chancellor. 0 | 4 


The Owners of the Privateer, ſeiſed upon a Ship, upon it's ap- 
fearing by the Captain's Papers ſhe had carried Provifions to 
the Enemy. The Captain brings a Bill in Equity for an Injunc- 
tion to the Court of Admiralty to ſtay a Suit depending there, on 
the Lawfulneſs of this Tranfattion, ſuggeſting that ſome of the 
Papers are loſt. The. Injunttion denied, as it would defeat the 
Ad of Parliament relating to Prizes. © 346 


Forward againſt Duffield. 


The Plaintiff in a Charter- Party is right in ſuing out the whole 
Penalty, though only a Part of 7 it remained due, but the Defen- 
dant at Law may be relieved in Equity. F an  Obligee will 
inſiſt on more than is really due, be ſpall boſe bis Coſts 5, in 45 quity, 


though entitled to them at Law. 


13 


Pelly 83 Governor and Conijaty of the Royal Exchange 
Aſſurance. 


Of the Loſs of Sails and other Furniture belonging to a Ship in- 
fared,” occafioned by Fire on Shore, where they were taken to re · 
pair during the Voyage. This is a Loſs within the Words and 
Meaning of the Policy. — F the Loſs happens by the Variation 

ef the Chance, or Alteration of the Voyage, or other Fault of the 

> Owner or Maſter of the Ship, the Inſurer ceaſes to be liable— 
Otherwiſe, if the Thing be done in the nſual Courſe of the Voyage, 


or 


„CONTI. Xvii -- 


or ex juſtia cauſa.— So, if a Ship warranted to depart with 
Convoy, goes out of the Way in order to have the Opportu- 
nity of Convoy, this is no Deviation. The eſſential Means, and 
neceſſary intermediate Steps, muſt be taken to be inſured, as well 
as the End —What muſt neceſſarily be underſtood makes a Part of 
the Policy, as much as what is expreſſed. This is a Loſs within 
the. Voyage, though (ſlriftly ſpeaking upon Land.— But the 
Inſured have no Right to change the Bottom, though to a better or 
ftronger Ship. —A Leviation (without Neceſſity) determines the . 
Policy, and diſcharges the Inſurer. Page ; 50 


NN and others againſt The London Aſſurance Company. 


Double Inſurance. 


WF between the Inſurer and Inſured, upon the Principles of com- 
mutative Fuftice, there is no Reaſon why the Inſurers ſhould not 
pay the Whole, even upon a double Inſurance; they having re- 
ceived a Premium for the whole Riſque. —But, before the Intro- 
duction of Wagering- Policies, it was ſettled, (upon Principles of 

Convenience, ) * That a Perſon inſured more than once ſhould 

receive but one ſingle Satisfattion,” and that the ſeveral Inſurers 

ſhould all contribute pro rata.—And it is exactly the ſame Thing, 
whether a Perſon makes both Inſurances in his own Name, or- 
uſes the Names of others for his own Benefit —The Act of 19 
Geo. 2. c. 37. expreſsly prohibits re-aſſuring, unleſs the Aſſu- 
rer ſhall become Inſolvent, or a Bankrupt, or di:; and diretts 
| that even then, ** it ſhall be expreſſed in the Policy, to be a 
| Re-aſſurance.”—The Idea of a double Inſurance is, where the 
ſame Perſon is to receive double Satisfattion for the ſame Loſc, 

F by Reaſon of his having made two Inſurances upon the ſame 

Thing.—But various Perſons may inſure various Intereſts on the 

f ſame Thing, and each to the whole Value; (as the Maſter for 

I Wages, the Owner for Freight, one Perſon for Goods, another 

for Bottomry, &c.) And this is not within the Idea or Reaſon of 

a double Inſurance.— F one Perſon inſures the Whole with one 

Set of Inſurers, and another Perſon with another Set, and the 
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firſt Set are bound to pay the Whole to their Inſured ; they have 
a Right to fland in his Place, for a Contribution to be paid by 


Bruckleſbank againſt Smith, 


Narigations may not be obſtrutted by caſting Rubbiſh, or unlading 
Ballaſt, in any Havens, Roads, Channels, &c. but only upon 
the Land, where the Tide never flows: By 34 & 35 H.8. 

c. 9. and 19 G. 2. c. 22.— Te unloading it into a Hopper, 

with Intent to carry it out to Sea, is an Offence againſt the eu- 

preſs Proviſion of the latter Ad, which ſays, © That it ſhall 

not be diſcharged, but only upon Land. - But putting it into 

the Hopper, in Order to carry it upon Land, would not be ſo.— 

Nor ſhifting it out of one Ship ita anether, without Intention 

to drop it any where. 374 


Goſs againſt Withers. 


A Ship inſured was taken by the Enemy, and retaken. The In- 
ſured offer to abandon, which the Inſurers refuſe —Whether the 
Property be changed, or not, is a Queſtion immaterial, as be- 
tween Inſurers and Inſured. This Queſtion can happen but in 
two Caſes: viz. Between the Owner and a neutral Vendee ; 
or between the Ouner and a Recaptor.—Mriters and Nations 
differ in Opinion upon it. Some hold it to be, as ſoon as the 
Battle it over, all immediate Purſuit ceaſed, and all Hope of 
Recovery gone. Some hold, that the Prize muſt be brought 
infra Præſidia; others, that twenty-four Hours quiet Poſſeſſion 
by the Enemy is. the Criterion; the Engliſh Courts of Admiral- 
ty, ** not till after Sentence of Condemnation.” But as between 
Inſured and Infurer, the Ship is loſt by the Capture ; whether- 
carried into Port, or not ; or condemned, or not; or taken by 
the Enemy, or Pirate: And the Inſurer muſt indemnify the 
Inſured, as to the Loſs actually ſuſtained, (though he is liable 
to no more.) And be ſhall ſtand in the Place of the Inſured, 
in Caſe of a Recapture or Abandonment.— In general, {though 
not univerſally} if an inſured Ship be retaken, the Inſured may 


—_ 


the other Set of Inſurers to them. ; Page 366 


demand as for a total Loſs, and abandon ta the Inſurer—So he 


* 
> 1 * 2 
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may alſo, in Caſe merely of an Arreſt, or an Embargo, by a 
1 Prince not an Enemy.— In all Caſes, the Inſured may chuſe nat to 
x abandon : But he cannot elect to turn what was in it's Nature but 
an average Loſs, into a total Loſs, by abandoning, Page 381 


Luke et al'. again Lyde. 


A freighted Ship becomes diſabled on it's Voyage, accidentally and 
vit bout any Fault of the Maſter, the Maſter has his Option, 
| either to refit it in convenient Time,) or to procure another 
; Ship to carry the Goods; if the Freighter diſagrees to this, and 
0 will not ſuffer it, the Maſter ſhall yet be entitled to his aubole 
Preight, as of the full Veyage.— But the Maſter (if no Fault } 
is, at all Events, and though' he neither refits bis own Ship 
4 nor procures another, entitled to Freight, in Proportion to ſuch 
former Part of the Veyage as he has already performed. —The 
Value of the Goods, or what they fold for, or whether they are 
ſpoiled or not, was nothing to the Maſter, becauſe the Freigbter 
took them, and he muſt take all that are ſaved, or none ; but 
the Maſter had earned his Freight by carrying them. —If he 
had abandoned all, he had been excuſed Freight.—The Maſter is 
not bound to deliver the Goods, till after be is paid his Freight. 


401 


[ Gardiner againſt Croſdale. 


| The Inſured may recover an average or partial Loſs upon a De- 
| | claration for a total Loſs, | 412 


Lewis againſt Rucker, 


The Rule of eflimating the Loſs, upon a valued Policy, is, ©* that the 
Inſurer ſhall pay to the Inſured the like Proportion of the Sum 
at which the Goods are valued in the Policy, as the Price of 

| the damaged Goods bore to the Price of the ſame Goods, bad they 

a arrived undamaged at the Port of Delivery, when they were 

3 landed there.” —This Proportion between ſound and damaged is 

I equally the Rule, 1ohether the Goods come to à riſing or ta a falling 

1 e 2 ee, ; 


— 
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Market ; the Inſurer has nothing to do with the Riſe or Fall of the 2 
Market, or with the Speculations of the Merchant.—He is only to 3 
put the Merchant in the ſame Condition (Relation being had to the 
prime Coſt or Value in the Policy,) as he would have been in if 1 
the Goods bad arrived free from Damage, and this accrues at the 4 
Time of the landing of the Goods, — A valued Policy is not to be 1 
conſidered as a Wager- Policy, or like Intereſt or no Intereſt ; the | 
only E.ffeft of the Valuation is fixing the Amount of the Prime- Coſt, 
(juſt as if the Parties admitted it at the Trial, which, in an open 
Policy, muſt be proved; in a valued one, fands agreed: and it is 
ſettled, that upon valued Policies, the Merchant need only prove 
ſome Intereſt,” to take it out of 19 Ged. 2. c. 3.—Ne if a valued 
Policy be uſed merely as a Cover to a Wager, it would be confidered 
as an Evaſion of that Statute, and would not be ſuffered to defeat 


it, Page 418 
Hamelton againſ? Mendes. 


Whether the Inſured ought to recover for a total Loſs, when at the 
Time of bringing his Attion be had only ſuſtained an average 
Loſs. —The Plaintiff upon a Policy can only recover an Indemnity 

according to the Nature of his Caſe at the Time of the Action 
brought, or (at moſt) at the Time of his Offer to abandon,— 
Where the Event has fixed the Loſs to be an average Loſs only, be- 1 
fore the Action brought, and before the Offer to abandon, and 


before the Plaintiff had Notice of any Accident, and conſequently 4 
before he could make any Election, he can recover for an average bf 
| Loſs only.—Change of Property by a Capture, does not happen | } 
beſere Condemnation.—It does not neceſſarily follow, that becauſe i 
there is a Recapture, therefore the Loſs ceaſes to be total. Ner 4 
ought the Inſured to recover (upon a Contract of Indemnity) as for a 1 


total Loſs, when the final Event has decided that the Damnification 7 
is in Truth but an average Loſs at the moſt— An over Valuation, = 
or a Deſire to turn the Fail of the Market upon the Inſurer (who 
bas no Concern in it,) are Reaſons againſt permitting an inſured to 

abandon 


CONTENT S. xxi 
2 abandin.— Tbe Inſurer ought not to pay tefs than the Value of the 
F Loſs ; nor the Inſured to receive more.—An Inſured is not obliged 
/ to abandon, in any Caſe, —Where he has an Election, no Right to ſue 
or a total Lofs till be has made that Election. Page 427 


; Nickleſon againſt Croft. 
| On a Policy of Aſſurance, the Plaintiff may recover an average Lofs 
| on a Declaration for a total Loſs. 450 


Stevenſon againſt Snow, 


An Aci inn for a Return of Part of the Premium of Inſurance upon 
a Ship from London to Hallifax in Nova Scotia, warranted to 


depart with Convoy from Portſmouth ; but before the Ship are 
rived there the Convoy was gone ; nd the Afion was for the 
Premium on that Part of the Voyage. | 451 


Glover againſt Black. 


ik Policy of Inſurance on Reſpondentia Intereſt.—Reſpondentia and bot- 
4 tomry Intereſts muſt be expreſuy mentioned and ſpecified in the 
Policy ; but ſpecial Intereſt in Goods may be given in Evidence, if 
the Circumſtances of the Caſe ſhall admit of it. —The Act 19 Geo. 
2. c. 37. never meant to make any Alteration in the Manner of 
Inſurances ; it's View was to prevent wagering or gaming Policies, 
where the Inſurer bad no Intereſt at all, 457 


'Woolmer- ogeinf Mailman. 


A Policy was ſubſcribed thus— Warranted neutral, Ship and Pro- 
perty;“ but in Fa ſhe was not neutral Property. The Inſurer 
being ſued, paid the 8 into Court, and bad Judgment : 
1 wn Was no her Kr 467 


Hodſon 
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A material Circumſtance being concealed on making. Inſurance, ren- 
ders the whole Contratt void. Page 468 

| Reed again Cole. 
An Aion on the Caſe, upon Articles of Agreement conflituting a 
Society for the mutual Aſſurance of each other's Ships. 469 


Wilſon againſt Smith. 


In a Policy of Inſurance, where it is ſaid—free from Average (as 
to Corn and Fiſh) unleſs general or the Ship be fliranded. Theſe 
Words are not a Condition, but an Exception, The Inſurer is 
liable to all Loſſes arifing from the Ship's being ſtranded, and in 
all Caſes where there is a general Average ; but all other partial 
Loſſes are excluded. 471 


Minetons again Athawes, 

An Aclion by a Shipwright for Work done and Materials provided, 
for a Ship that was burnt in his Dock before the Repairs were 
completely performed. 41578 

GSßhubrick againſt Salmond. 8 

An Aﬀion of Covenant upon @ Cbarter-party by the Freighter of a 
Ship to Carolina; if fhe did not arrive there by a Day fixed, it 
was at the Freighter's Option to load ber. The Ship did not go at 


all; and the Attion'was brought for a Breach of Contract, againſt 
the Maſter. 482 


Heaton againſt Rucker. . 


Policy of Inſurance upon Eaſt India Ships, includes the Chance of 
their being detained in India, and the Riſque of their Country 
Voyages there, 488 


Ricord 
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Ricord againſt Bettenham. 


' An Adion brought by the Captain of a French Privateer againſt 
the Captain of the Syren, an Engliſh Ship, which had been taken 
and ranſomed by the Privateer for 300 Piſtoles, for which the 
Captain of the Syren gave a Ranſom-Bill, but refuſed to pay the 

ame after the Death of the Mate, who was given as an Hoſtage. 


Page 493 
Hernaman gain Bawden. 


An Action for Seamen's Wages on 4 Voyage from Barnſt ple 16 
Newfoundland and Spain. The Ship was taken after ber Ar- 
rival at Newfoundland, and the Action was brought for the 
Wages due on that Part of the Voyage. 510 


Carter agaiſt Boehm. 


A full Definition of Concealment in mating of Inſurances. What 
Degree of it ſhall avoid a Policy. —The Reaſon of the Rule which 
obliges both Parties to diſcloſe and not deceive, is to prevent Fraud 
and encourage good Fuitb.— be Queſtion muſt. always be, whether 
there was, under all the Circumſtances, at the Time of under 
writing, a fair Repreſentation or a Concealment ; fraudulent, if 
defigned, or (though not deſigned). varying materially the Object of 

the Policy, or changing the Riſque under ſtaod to be run.—Ihat 

needs not to be diſcloſed on moking an Inſurance, | 512 


| Deguilder again Depeiſter. 
Bottomry-bond cancelled on paying common Intereſt, when the Voyage 
does not take Place. 531 
Goddart againſs Garrett. 
One having no Intereſt in a Ship inſures it; the Inſurance is void, 
though the Policy runs —“ Intereſt or no Intereſt.” But if be is 
intereſted in the Ship, he may inſure more than the Value of bis 


Intereſt. 532 
1 Harman 
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Harman againſt Vanhatton. 


One lends 2501. on a Bottomry-Bond, and afterwards. inſures on the 
Same Ship, and the Ship is loſt, he ſhall have both the Benefit of 
the Inſurance, and the Money due on the Bond too. Paying the 
Premium intitles the Party to the Benefit of the Inſurance, An 
Offer to deliver up the Bond upon Terms not complied with, is not 
binding; and if made without Conſideration, is nudum pactum. 

Page 533 
Le Pypre againſt Farr, 


The Inſured in a valued Policy ordered to diſcover what Goods be put 
on board, that the Value of his Goods ſaved may be deducted out 
of the Sum inſured, 535 


In Chancery. 


Policy of Inſurance, how far it extends, M bere a Policy of Inſu- | 
rance is againſt Reſtraint of Princes, that extends not where the 4 
Inſured ſhall navigate againſt the Law of Countries, or where 


there ſhall be a Seizure for not paying of Cuſtom, or the like. 
| Ibid, 


Speering and others againſt Degrave, Gallway and others. 


The Maſter of a Ship buys Provuiſiams for the Ship, and has Money 
from the Owners to pay for the Proviſions, but fails without pay- 
ing the Money; the Owners are liable to pay' in Proportion to 
their reſpective Shares in the Sbip.— Maſter of a Ship is but a | 
Servant to the Owners. 536 1 


Hughes againſt Cornelius. 


How the Sentence of a Fereign Court of Admiralty is conſidered as to i | 
the Capture of à Sbip. 537 


Anonymous. 4 
When a Policy of Inſurance is diſcharged 538 4 
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Vanago againſt Wheeler. 
What are Ads of Barratry. Page 533 


1 An Act to diſcontinue, in ſuch Manner, and for ſuch Time, as are 
1 therein mentioned, the landing and diſcbarging, lading or ſhipping 
of Goods, Wares and Merchandize, at the Town and within the 
Harbour of Boſton, in the Province of Maſlachuſet's Bay, in 
North America. 549 


An Af for the impartial Adminiſtration of Juſtice in the Caſes of 
4 Perſons queſtioned for any Act done by them in the Execution of 

7 the Law, or for the Suppreſſion of Riots and Tumults, in the Pro- 
vince of the Maſſachuſet's Bay, in New-England. 547 


An Af for the better regulating the Government of the Province of 
the Maſſachuſet's Bay, in New-England. 553 


4 An Add for making more effeftual Provifion for the Government of 
the Province of Quebec in North-America, 568 


TE EAR AT nc 
From Page 567 read 568, inſtead of 558, &c. &c, 


THE 


28 Edw. 3. Cap. 13. Sect. 3. A. D. 1354. 
Againſt foreſtalling Merchandiſe coming towards tbe 


O manner of ſhip that is fraught towards England, 
or elſewhere, ſhall be compelled to come to any port 
bf England, nor here to abide, againſt the will! of 
the maſters and matinets of the ſatne, or of the merobants 
whoſe the goods be: and if ſuch ſhips come of their own 
good will, or be driven by tempeſts, or other misfortune or 
miſchief, to any port of England, and the maſters, mariners or 
merchants of the ſame ſhips, will ſell or deliver part of their 
merchandiſes with their good will, it ſhall be lawful for any man 
to buy ſuch merchandiſes freely, without, impeachment, in the 
port where ſuch ſhips ſhall come, albeit the ſaid merchandiſes 
be,not put to land to ſell; fo always, that no merchant” nor other 


ſhall go by land nor by water to meet ſuch ſhips charged with 
B | merchan- . 


an Y ' 


1 FITS 


1 
merchandiſes, to foreſtal the ſame merchandiſes, or to give 
them earneſt by way of foreſtalling; ſo that the maſters, 
mariners and merchants, after that they have ſold that which 
pleaſeth them of their ſaid goods, and paid thereof the cuſtom, 
may freely depart, and go with their ſhips, and all the remnant 
of their goods, whither it ſhall pleaſe them, with cuſtom 
thereof to be paid: and that none, of what condition that he 
be, by fitt or engine, ſhall diſturb any ſhip charged with mer- 
chandiſes to come to any port of England, but to the port 
where the maſters, mariners and merchants, will firſt of their 
free will arrive; nor, after they have arrived, ſhall meddle with 
the ſale of the ſame merchandiſes, nor diſturb the merchants 
nor their ſervants; that they may not themſelves by their own 
hands, accotding as to them beſt' ſhall ſeem for their profit, 
{ell and deliver their merchandiſes, at what time and to whom 
it (hall them beſt pleaſe: and if any ſet diſturbance, he ſhall 
incur a grievous forfeiture to the King, according to the quan- 


_ of the . 22 
38 Ms: z. Cap 8. A D. 1 36 3. 
Tem, HERE As the ſhips of divers people of the realm 


be arreſted and holden forfeit, becauſe of a little 
thing put in their ſhips not cuſtomed, whereof the owners of 
the fame ſhips be ignorant; it is accorded and aſſented, that no 
owner ſhall loſe his ſhip, from the fifteenth day of February 
next coming forth, for ſuch a ſmall thing put, within the ſhip 
not cuſtomed, without his knowledge. 


20 Richard 2. Cap. 4. A. D. 1396. 


Touching Merchant Strangers. 
Tem, HERE As it is contained in a ſtatute of the late 


King Edward, grandfather to the King that 


now is, the twenty-cighth year of his reign, that no man- 
ner 
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ner df ſhip which is freighted toward England, or eliewherc, 
ſhall be compelled to come to any port of Eag/and, nor there 
to tarry againſt the agreement of the maſters and mariners of 
the ſame; -oriof the merchants. to whom the goods be; and if 
ſuch ſhips come of their. own good will, or be driven by tem- 
peſt, caſualty, or other misfortune, to any part of England, and 
the maſters or mariners, or merchants of the ſame ſhips, will 
{ell or deliver part of their merchandiſes with their good will, 
it (hall. be lawful to every perſon to buy ſuch merchandiſes 
freely, without impeachment, in the port where ſuch ſhips 
ſhall come, albeit the merchandiſes be not put to ſale to the 
land. And the maſters, mariners and merchants, after that 
they have fo {old ſo much as pleaſeth them of their {aid goods, 
and the cuſtom [thereof paid, may freely depart and go with 
their ſhips and all the-remnaat of their goods, where it ſhall 
pleaſe them, -without paying thereof cuſtom : our faid Lord the 
King, for the quietneſs and caſe of his people, willeth, that 
the ſaid ſtatute ſhall be holden and kept in all points, and 
duly executed, notwithſtanding any ordinance or ulage to the 
contrary. | | | y 


5 Elizabeth, Cap. 5. Sec. 8 & 12. A. D. 1562. 


No Wares may be carried from one Port in this Realm to another, 
in a Strqnger's Ship, 


E it allo further enacted, by the authority aforeſaid, that 
from the Feaſt of Saint YJobn Baptiſt next enſuing, it (hall 
not be lawful to any perſon or perſons to cauſe to be loaden and 
carried in any bottom or bottoms, whereof any ſtranger or 
ſtrangers born then be owners, ſhip-maſters, or part-owners, 
any kind of fiſh, victual, wares or things, of what kind or 
nature ſoever the ſame ſhall be, from one port or creek of this 
realm, to another port or creek of the {ame realm, upon pain 
to every one that ſhall offend contrary to the true meaning of 
B 2 this 
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this branch of this preſent act, to forfeit all the goods ſo laden 
or carried, or the ** thereof. 


ann it. alſo enacted, by the acts aforeſaid, that from 
henceforth. it ſhall be lawful to all and every owner and owners 
of ſhips or veſſels, and to every houſholder uſing and exerciſing 
the trade of the ſeas, by fiſhing or otherwiſe, and to every 
gunner. or gunners, commonly called canoneers, and to every 


ſhipwright, to take and keep one or more apprentice or appren- 
tices, to be brought up in the ſaid trade or trades, every of the 


ſame apprentice or apprentices to be to them bound for ten 


years or under: and every apprentice ſo taken, being above 
leven years of age, ſhall be by the ſame covenants bound, 


ordered and uſed, to all intents, according to the cuſtom of 


the city of London; ſo that the ſame covenant or bond of ap- 
prenticeſhip be made by writing indented, and inrolled in the 
town where the ſame apprentice ſhall be then inhabiting, if it 
be a town- corporate; and if the town be not incorporate, then 
to be inrolled in the next town incorporate to the habitation of 
every ſuch apprentice : and that the officers of every ſuch town- 
corporate ſhall take for every ſuch inrolment not above twelve 
pence; any law, ſtatute or other matter whatſoever to the 
contrary notwithſtanding. 


12 Charles 2. Cap. 18. A. D. 1660. 


An Ad for the encouraging and increaſing of Shipping and X 


Navigation. 


Sec. r. OR the increaſe of ſhipping, and encouragement 


of the navigation of this nation, wherein, under 
the good providence and protection of God, the wealth, ſafety 


and ſtrength of this kingdom is ſo much concerned; be it 
enacted, by the King's moſt excellent Majeſty, and by the Lords 


and Commons 1 in this your Parliament aſſembled, and by the 
I authority 
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* thereof, that from and after the firſt day of December, 

one thouſand ſix hundred and ſixty; and from thenceforward, 
no goods or commodities whatſoever ſhall be imported into, or 
exported, out of, any lands, iſlands, plantations or territories, 
to lis Majeſty belonging or in his poſſeſſion, or which may 
hereafter belong unto or be in poſſeſſion of his Majeſty, his 
heirs and ſucceſſors, in Aa, Africa or Anerica, in any other 
ſhip or ſhips, veſſel or veſſels, whatſoever; but in ſuch ſhips or 
veſſels as do truly and without fraud belong only to the people 
of England or Ireland, dominion of Males, or town of Berwick 
upon Tweed; or are of the build of and belonging to any of the 
faid lands, iſlands, plantations or territories, as the proprietors 
and right owners thereof, and whereof the maſter. and three- 
fourths of the mariners at leaſt, are Engli/b;, under the penalty of 
the forfeiture and loſs of all the goods and commodities which 
ſhall be imported into, or exported out of, any of the aforefaid 
places in any other ſhip or veſſel, as alſo of the ſhip or 
veſſel, with all its guns, furniture, tackle, ammunition and 
apparel; one third part thereof to his Majeſty, his heirs 
and ſucceſſors; one third part to the governor of © ſuch 
land, plantation, iſland or territory, where ſuch default ſhall be 
committed, in caſe the ſaid ſhip or goods be there ſeized; (or 
otherwiſe that third part alſo to his Majeſty, his beirs and ſuc- 
ceſſors) and the other third part to him or them who ſhall 
ſeize, inform or ſue for the ſame, in any court of record, by 
bill, information, plaint, or other action, wherein no eſſoin, 
protection, or wager of law, ſhall be allowed ; and all admirals 
and other commanders at ſea, of any of the ſhips of war or 
other ſhip having commiſſion from his Majeſty, or from his 
heirs or ſucceſſors; are hereby authoriſed and ſtrictly required 
to ſeize and bring in as a prize all ſuch ſhips or veſſels as ſhall 
have offended contrary thereunto, and deliver them to the court 
of Admiralty, there to be proceeded againſt ;, and. in caſe of 
condemnation, one moiety, of ſuch forfeitures ſhall be to the 
uſe of ſuch admirals or commanders, and their companies, to 


be divided and. propartioned amongſt them, according to the 
rules 


EC» 3 
rules and orders of the fea in caſe of thips taken prize; and the 
other thoiety to the os of his Majeſty, his heirs and ſuccetſors. 


2. Axyp be it en de ds md ue perſon nor been 
within the allegiance of our ſovereign Lord the King, his heirs 
and ſucceſſors, or naturalized or made a free denizen, ſhall, 
from and after the firſt day of February, which will be in the 
year of our Lord one thoufand fix hundred and ſixty- one, 
exerciſe the trade or occupation of a merchant or factor in any 
of the ſaid places; upon pain of the forfeiture and loſs of all his 
goods and chattels, or which are in his poſſeſſion; one third to 
his Majefty, his heirs and ſucceſſors ; one third to the governor 
of the plantation where fuch perſon ſhall ſo offend ; and the 
other third to him or them that ſhall inform or ſue for the 
ſame, in any of his Majeſty's courts in the plantation where 
ſuch offence ſhall be committed: and all governors of the ſaid 
lands, iſlands, plantations or territories, and every of them, are 
hereby ſtrictly required and commanded, and all who hereafter 
ſhall be made governors of any iſlands, plantations or territories, 
by his Majeſty, his heirs and ſucceſſors, ſhall before their entrance 
into their government take a ſolemn oath, to do their utmoſt, 
that every the afore-mentioned clauſes, and all the matters and 
things therein contained, ſhall be punctually and bona fide ob- 
ſerved, according to the true intent and meaning thereof: and 
upon complaint and proof made- before his Majeſty, his heirs 
or ſucceſſors, or ſuch as ſhall be by him or them thereunto 
authoriſed and appointed, that any of the ſaid governors have 
been willingly and wittingly negligent in doing their duty ac- 
cordingly; that the ſaid governor ſo offending ſhall be removed 
from his government. 


3. Anv it is further enacted, by the authority aforeſaid, that 
no goods or commodities whatſoever, of the growth, produc- 
tion or manufacture of Africa, Afia or America, or of any part 
thereof, or which are deſeribed or laid down in the uſual maps 
or lands of thoſe places, be imported into England, Ireland or 
Wales, 
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Vals, iſlands of Gaernſey or Jerſey, or town of Berwick pen 
Tweed, in any other ſhip or ſhips, veſſel or veſſels whatſoever, bug 
in ſuch as do truly and without fraud belong only to the people 
of England or Ireland, dominion of Wates, or town of Berwick 
pon Tiecd, or of the lands, iſlands, plantations or territories, 
in Ala, Africa or America, to his Majeſty belonging, as the 
proprietors and right owners thereof, and whereof the maſter, 
and three · fourths at leaſt of the mariners, ars Exgliſb, under 
the penalty of the forfeiture, of all ſuch goods and commodities, 
and of the ſhip or veſſel in which they were imported, with all 
her guns, tackle, furniture, ammunition and apparel z. one 
moiety to his Majeſty, his heirs and ſucceſſors; and the other 
moiety to him or them who ſhall feige, inform or ſue for the 
ſame, in any court of record, by bill, information, plaint or 
other action; wherein no efloin, protection. or wager of law, 
ſhall be allowed. 


4. AND it is further enacted, by the authority aforeſaid, that 
no goods or commodities that are of foreign growth, production 
or manufacture, and which are to be brought into England, 
Ireland, Wales, the iſlands of Guernſey and Jerſey, or town of 
Berwick upon Tweed, in Enghſh-built ſhipping, (or other ſhip- 
ping belonging to ſome of the aforeſaid places, navigated by 
Engliſh mariners, as aforeſaid) ſhall be ſhipped or brought from. 
any other place or places, country or countries, but only from thoſe 
of the ſaid growth, production or manufacture, or from thoſe 
ports where the ſaid goods and commodities can only, or are, 
or uſually have been, firſt ſhipped for tranſportation, and from 
none other places or countries; under the penalty of the for- 
feiture of all ſuch of the aforeſaid goods as thall be imported 
from any other place or country, contrary to the true intent 
and meaning hereof, as alſo of the ſhip in which they were im- 
ported, with all her guns, furniture, ammunition, . tackle and 
apparel ; one moiety to his Majeſty, his heirs and ſucceſſors; 
and the. other moiety to him or them that ſhall ſeize, inform 

or 


(&} 
re to be recovered us 
e cam 


F. Axp it is further enacted. by the authority aforelaid; ths 
any ſort of ling, ſtock-fiſh, pilchard, or any other kind of dried 
or ſalted fiſh, uſually fiſhed for and caught by the — - 
Englanid, Ireland, Wales, or town of Berwick upon Tured; 
any ſort of cod · fiſh or herring, or any oil or blubber, — or 
that ſhall be made of any kind of fiſh whatſoever, or any 
whale-fins or whale-bones, which ſhall be imported into 
England, Ireland, Males, or town of Berwick upon Tweed ; not 


having been caught in veſſels truly a properly belonging: 
thereanto, as proprietors and right owners Liereof ; and the: 
faid fiſh, cured, ſaved and dried, and the oil and blubber: 


aforeſaid, (which ſhall be accounted and pay as oil) not made 
by the people thereof, and ſhall be imported into England, Ire- 
land or Wales, or town of ex 3 Tweed, thall Pay double 


aliens cuſtoms. IE; 


6. FEW be it | Fartties enacted, by the authority aforeſaid, 
that from henceforth it ſhall not be lawful to any perſon or 
petſons whatſoever, to load, or cauſe to be loaden and carried, 
in any bottom or bottoms, ſhip or ſhips, veſſel or veſſels what- 
ſoever, whereof any ſtranger or ſtrangers born (unleſs ſuch as 
ſhall! be denizens or naturalized) be owners, part-owners or 


maſter, and whereof three-fourths of the mariners, at leaſt, ' 
ſha't not be Engliſh, any fiſh, victual, wares, goods, com 


modities or things, of what kin or Indture: ſberer the ſame 
ſhall be, from one port dr ereek of England, Ireland, Wales, 


iflands of Guerrſe ey or Jerſey, or town of Berwict upon Tweed, 
to another port or ereck of the ſame, or of any of them, under 
penalty for every one that ſhall offend contrary to the true 
meaning of this branch of this preſent act, to forfeit all ſuch 
goods as ſhall be loaden and carried in any ſuch ſhip or: veſſel, 


— with the — or veſſel, and all her guns, ammunition, 
tackle, 
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tackle, furniture and apparel; one moiety to his Majeſty, his 
heirs and ſucceſſors, and the other moiety to him or them that 
ſhall inform, ſeize or ſue for the ſame, in any court of record, 
to be recovered in manner aforeſaid. _ 


7. AND it is further enacted by the authority aforeſaid, that 
where any eaſe, abatement or privilege is given in the book of 
rates, to goods or commodities imported or exported in Engliſh 


built ſhipping, that is to ſay, ſhipping built in England, Ireland, 


Wales, iſlands of Guernſey and Jerſey, or town of Berwick upon 
Tweed, or in any the lands, iſlands, dominions and territories to 
his Majeſty in Africa, Afia, or America, belonging, or in his 
poſſeſſion, that it is always to be underſtood and provided, that 
the maſter and three fourths of the mariners of the ſaid ſhips at 
leaſt be alſo Exgliſßh; and that where it is required that the 
maſter and three fourths of the mariners be Engliſt, that the 
true intent and meaning thereof is, that they ſhould be ſuch 
during the whole voyage, unleſs in caſe of fickneſs, death, or 
being taken priſoners in the voyage, to be proved by the oath of 
the maſter or other chief officer of ſuch ſhips. 


8. AnD it is further enacted by the authority aforeſaid, that 
no goods or commodities of the growth, production or manu- 


facture of Muſcevy, or of any the countries, dominions or ter- 


ritories to the great Duke or Emperor of Muſcovy or Ruſia be- 
longing, as alſo that no ſort of maſts, timber or boards, no fo- 
reign ſalt, pitch, tar, roſin, hemp or flax, ' raiſins, figs, prunes, 
olive-oils, no ſorts of corn or grain, - ſugar, pot-aſhes, wines, 
vinegar, or ſpirits called aqua-vite, or brandy-wine, ſhall from 
and after the firſt day of April, which - ſhall be in the year of 
our Lord one thouſand fix hundred and fixty-one, be imported 
into England, Ireland, Wales, or town of Berwick upon Tweed, in 
any ſhip or ſhips, veſſel or veſſels whatſoever, but in ſuch as do 


truly and without fraud belong to the people thereof, or ſome 


of them, as the true owners and proprietors thereof, and where- 
of the maſter and three-fourths of the mariners at leaſt are En- 


C gliſh : 
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glißb: and that no currants nor commodities of the growth, pro- 
duction or manufacture of any the countries, iſlands, dominions 
or territories to the Othoman or Turkiſh empire belonging, ſhall 
from and after the firſt day of September, which ſhall be in the 
year of our Lord one thouſand fix hundred and fixty-one, be 
imported into any the afore-mentioned places, in any ſhip or 
veſſel, but which is of Eugliſb built, and navigated, as afore- 
ſaid, and in no other, except only ſuch foreign ſhips and veſſels 
as are of the built of that country or place of which the ſaid 
goods are the growth, production or. manufacture reſpectively, 
or of ſuch port where the ſaid goods can only be, or moſt uſually 
are, firſt ſhipped for tranſportation, and whereof the maſter and 
three-fourths of the mariners at leaſt are of the ſaid country or 
place, under the penalty and forfeiture of ſhip and goods, to 
to be diſpoſed and recovered as in the foregoing clauſe. 


9. PROVIDED always, and be it hereby enacted by the au- 
thority aforeſaid, that for the prevention of the great frauds 
daily uſed in colouring and concealing of aliens goods, all wines 
of the growth of France or Germany, which from and after the 
twentieth day of October, one thouſand fix hundred and ſixty, 
ſhall be imported into any the ports or places aforeſaid, in. any 
other ſhip or veſſel than which doth truly and without fraud 
belong to England, Ireland, Wales, or town of Berwick upon 
Tweed, and navigated with the mariners thereof, as aforefaid, 
ſhall be deemed aliens goods, and pay all ſtrangers cuſtoms and 
duties to his Majeſty, his heirs and ſucceſſors, as alſo to the 
town or port into which they ſhall be imported; and that all 
forts of maſts, timber or boards, as alſo all foreign ſalt, pitch, 
tar, roſin, hemp, flax, raiſins, figs, prunes, olive-oils, all ſorts 
of corn or grain, ſugar, pot-aſhes, ſpirits commonly called 
brandy-wine, or aqua-vite wines of the growth of Spain, the 
iſlands of the Canaries or Portugal, Medeira, or weſtern iſlands ; 
and all the goods of the growth, production or manufacture of 
Muſcovy or Ruffia, which from and after the firſt day of April, 
which ſhall be in the year of our Lord one thouſand fix hundred 
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and ſixty- one, ſhall be imported into any the aforeſaid places in 
any other than ſuch ſhipping, and ſo navigated ; and all currants 
and Turky commodities which from and after. the firſt day of 
September one thouſand fix hundred and fixty-one, ſhall be im- 
ported into any the places aforeſaid, in any other than Eng//h 
built ſhipping, and navigated as aforeſaid, ſhall be deemed aliens 
goods, and pay accordingly, to his Majeſty, his heirs ſueceſſors, 
and to the town or port into which they ſhall be imported. 


10. PRovIDED alſo, that it ſhall and may be lawful to and 
for any of the people of England, Ireland, Wales, iſlands of 
Guernſey and Jerſey, or town of Berwick upon Tweed, in veſſels 
or ſhips to them belonging, and whereof the maſter and three- 
fourths of the mariners at leaſt are Engliſh, to load and bring in 
from any of the ports of Spain or Portugal, or weſtern iſlands, 
commonly called Azores or Madeira, or Canary iſlands, all forts 
of goods or commodities of the growth, production or manu- 
facture of the plantations or dominions of either of them re- 


ſpectively. 


11. Prov: DED that this act, or any thing therein contained, 
extend not to bullion, nor yet to any goods taken, or that ſhall 
be bona fide taken, by way of repriſal by any ſhip or ſhips be- 
longing to England, Ireland, or Wal:s, iſlands of Guernſey or Jer- 
ſey, or town of Berwick upon Tweed, and whereof the maſter-and 
three-fourths of the mariners at leaſt are Engliſh, having com- 
miſſion from his Majeſty, his heirs or ſucceſſors. 


12. PROVIDER D always, that this act, or any thing therein 
contained, ſhall not extend, or be conſtrued to extend, to lay 
aliens duties upon any corn of the growth of Scotland, or to any 
ſalt made in Scotland, nor to any fiſh caught, ſaved and cured 
by the people of Scotland, and imported directly from Scotland 
in Scotch built ſhips, and whereof the maſter and three-fourths 
of the mariners are of his Majeſty's ſubjects; nor to any 
ſeal- oil of Ruſſia, imported from thence into England, Ireland, 

C 2 Wales, 
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Wales, or town of Berwick upon Tweed, in ſhipping bona fide to 


ſome of the faid places belonging, and whereof the maſter and 
three-fourths of the mariners at leaſt are Engliſb. 


13. PROVIDED alſo, and it is hereby enacted, that every 
ſhip or veſſel belonging to any the ſubjects of the French King, 
which from and after the twentieth day of October, in the year 
of our Lord one thouſand ſix hundred and fixty ſhall come into 
any port, creek, harbour or road of England, Ireland, Wales, or 
town of Berwick upon Tweed, and ſhall there lade or unlade any 
goods or commodities, or take in or ſet on ſhore any paſſengers, 
ſhall pay to the collector of his Majeſty's cuſtoms in ſuch port, 


creek, harbour or road, for every ton of which the ſaid ſhip or 


veſſel is of burthen, to be computed by ſuch officer of the cuſ- 
toms as ſhall be thereunto appointed, the ſum of five ſhillings 
current money of England: and that no ſuch ſhip or veſſel · be 
ſuffered to depart out of ſuch port, creek, harbour or road, until 
the ſaid duty be fully paid ; and that this duty ſhall continue to 
be collected, levied and paid, for ſuch time as a certain duty of 
fifty ſols per ton, lately impoſed by the French King, or any 
part thereof, ſhall continue to be collected upon the ſhipping of 
England lading in France, and three months after, and no lon- 
ger, 


14. AND it is further enacted by the authority aforeſaid, that 
from and after the firſt day of April, which ſhall be in the year 
of our Lord one thouſand ſix hundred and fixty-one, no ſugars, 
tobacco, cotton, wool, indicoes, ginger, fuſtick, or other dying 
wood, of the growth, production or manufacture of any Engliſh 
plantations in America, Aſia or Africa, ſhall be ſhipped, car- 
ried, conveyed, tranſported from any of the ſaid Exgliſb plan- 


tations to any land, iſland, territory, dominion, port or place 


whatſoever, other than to ſuch other Engliſh plantations as do 
belong to his Majeſty, his heirs ſucceſſors, or to the kingdom 
of England or Ireland, or principality of Wales, or town of Ber- 
wick upon Tweed, there to be laid on ſhore; under the penalty 

of 


1 
of the forfeiture of the ſaid goods, or the full value thereof, as 
alſo of the ſhip, with all her guns, tackle, apparel, ammuni-. 
tion and furniture; the ene moiety to the King's Majeſty, his 
heirs and ſucceſſors, and the other moiety to him or them that, 
ſhall ſeize, inform or ſue for the ſame in any court of record, 


by bill, plaint or information, wherein no eſſoin, protection or 
IE of law ſhall be allowed. 


15. 150 be it further oli by the authority aforeſaid, that 
for every ſhip or veſſel, which from and after the five and twen- 
tieth day of December, in the year of our Lord one thouſand fix 
hundred and fixty, ſhall ſet ſail out or from England, Ireland, 
Wales, or town of Berwick upon Tweed, for any Engli/h planta- 
tion in America, Aſia or Africa, ſufficient bond ſhall be given 
with one ſurety to the chief officers of the cuſtom-houſe, of 
ſuch port or place from whence the ſaid ſhip ſhall ſet fail, to 
the value of one thouſand pounds, if the ſhip be of leſs burthen 
than one hundred tons; and of the ſum of two thouſand 
pounds, if the ſhip ſhall be of greater burthen : that in caſe the 
ſaid ſhip or veſſel ſhall load any of the faid commodities at any 
of the ſaid Engliſh plantations, that the ſame commodities ſhall 
be by the ſaid ſhip brought to ſome port of England, Ireland, 
IV ales, or to the port or town of Berwick upon Tweed, and ſhall - 
their unload and put on ſhore the ſame, the danger of the ſeas 
only excepted : and for all ſhips coming from any other port or 
place to any of the aforeſaid plantations, who by this act are per- 
mitted to trade there, that the governor of ſuch Engliſh planta- 
tions ſhall before the ſaid ſhip or veſſel be permitted to load on 
board any of the faid commodities, take bond in manner and to 
the value aforeſaid, for each reſpective ſhip or veſſel, that ſuch 
ſhip or veſſel ſhall carry all the aforeſaid goods that ſhall be laden 
on board in the ſaid ſhip to ſome other of his Majeſty's Exgliſb 
plantations, or to England, Ireland, Wales, or town of Berwick 
upon Tweed : and that every ſhip or veſſel which ſhall load or 
take on board any of the aforeſaid goods, until ſuch bond given 
to the ſaid governor, or certificate produced from the officers of 


ay 


„ 


any cuſtom-hoyſe of England, Ireland, Wales, or of the town of 


Berwick, that ſuch bonds have been there duly given, ſhall be 


forfeited with all her guns, tackle, apparel and furniture, to be 


employed and recovered in manner as aforeſaid, and the ſaid go- 
vernors and every of them ſhall twice in every year after the firſt 
day of January, one thouſand fix hundred and ſixty, return true 
copies of all ſuch bonds by him ſo taken, to the chief officers of 
the cuſtom in London. [Confirmed by 13 Car. 2. Hat. 1. caps 14+] 


22 & 23 Charles 2. Cap. 11. A. D. 1670. 


An AF to prevent the Delivery up of Merchants Ships, and for the 


Increaſe of good and ſerviceable Shipping. 


Se. 1. HEREAS it often happeneth, that maſters and 

commanders of merchants ſhips do ſuffer their 
ſhips to be boarded, and their goods to be taken out by pirates and 
ſea-rovers, notwithſtanding they have ſufficient force to defend 
themſelves, whereby not only the merchants are much prejudiced, 
but the honour of the Engliſb navigation is thereby much dimi- 
niſhed, and merchants diſcouraged from lading their goods on 
board Engliſh ſhips, to the decay of ſhipping, in the preſervation 
of which the wealth, honour, and ſafety of this nation is ſo much 
concerned; to which the ſaid maſters are encouraged, by a prac- 


tice uſed towards them by the Turks and others, who after they 
have taken out the goods, as an encouragement to maſters of 


ſhips to yield, do not only reſtore the ſhip with ſuch goods as 
are claimed by the maſters or ſeamen, but many times pay unto 
the maſters all or ſome part of the freight, which hath many 
times cauſed ſuſpicion of treachery in the ſaid maſter, to the 
great diſhonour of the Engliſb nation. 


2. For the prevention thereof for the future, and for the bet- 
ter encouragement to merchants, as well foreigners as Engliſh, 


to freight and uſe Engliſb ſhips, Be it enacted, by the King's 
moſt 


— * 
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moſt excellent Majeſty, by and with the advice and conſent of 
the Lotds ſpiritual and temporal, and commons, aſſembled in 
parliament, and by the authority of the ſame, That where any 
goods or merchandizes ſhall be laden on board any Engliſb ſhip, 
which ſhip ſhall be of the burden of two hundred tons or upwards, 
and mounted with fixteen guns or more, if the maſter or com- 
mander ſhall yield up the ſaid goods to any Turk/þ ſhips or veſ- 
ſels, or to any pirates or ſea-rovers whatſoever, without fighting, 
that then and in ſuch caſe, the maſter ſhall, upon proof thereof 
made in the High Court of Admiralty, be from thenceforth in- 
capable of taking charge of any Engliſb ſhip or veſſel, as maſter 
or commander thereof; and if he ſhall at any time thereafter 
preſume to take upon him to command any Eng liſb ſhip or veſ- 
ſe], he ſhall ſuffer impriſonment by warrant from the ſaid court, 
during the ſpace of fix months, for every ſuch offence. And in 
caſe the perſons ſo taking the faid goods, ſhall releaſe, give back, 
or let paſs the ſaid ſhip, ſhall pay unto the ſaid maſter any ſum 
or ſums of money, or any goods in lieu of money, for freight, vr 
other reward or gift ; that in all or any ſuch caſes, the faid goods 
or money ſo given, or the value thereof, as alſo the maſter's part 
of ſuch ſhip, her tackle, apparel and furniture fo releaſed, given 
back, or let paſs, out of which the faid goods were taken, ſhall be 
liable to repair the perſons whoſe goods were delivered or taken, 
by action in the High Court of Admiralty. And in caſe the 
commander's or maſter's part of the ſhip, tackle, apparel and 
furniture, together with ſuch money and goods given as afore- 
faid, ſhall not be ſufficient to repair all the da ages ſuſtained, 
then the reparations to be recovered on the maſter's or com- 
mander's part of the ſhip, to be divided pro rata amongſt the 
perſons proſecuting and proving their damages, and the perſons 


damaged to have their action againſt the maſter for the remain- 
der. 


3. An be it further enacted, by the authority aforeſaid, that 
no maſter of any ſuch Enghſh ſhip as aforeſaid, being at ſea, and 
ny diſcovered any ſhip to be a Turkiſh ſhip, pirate or ſea- ro- 


ver, 
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ver, ſhall depart out of his ſhip on any pretence whatſoever, leſt 


by his detention on board any ſuch ſhip, the ſafety of his own 
ſhip be hazarded. 


p64 And be it further enacted, that if the male of any Eng- 
liſh ſhip or veſſel, though not of the burden of two hundred tons, or 
mounted with /ixteen guns as aforeſaid, ſhall yield his ſhip unto 
any Turkiſh ſhip, pirate, or ſea-rover, (not having at the leaſt 
his double number of guns) without fighting, every ſuch maſter 
ſhall be liable to all and every the penalties in this act contained. 


5. AND be it further enacted, by the authority aforeſaid, that 
upon proceſs made out of the High Court of Admiralty, it ſhall 
and may be lawful to and for all commgnders of his Majeſty's ſhips 
of war, or the commanders of any other Engliſh ſhips, to ſeize 
ſuch ſhips or maſters ſo offending, according to the ſaid proceſs 
in ſuch caſe to be iſſued, and the ſame to bring or ſend in cuſto- 
dy, into any ports of his Majey's dominions, there to be pro- 
ceeded againſt according to the intent and meaning of this act. 


6. PROVIDED, that none be hereby encouraged to violate the 
rights of the ports of any foreign prince or ſtates, in amity with 
the King's Majeſty. 


7. AnD be it further enacted, by the authority aforeſaid, that 
if the mariners or inferior officers of any Engliſb ſhip, laden with 
goods and merchandizes as aforeſaid, ſhall decline or refuſe to 
fight and defend the ſhip, when they ſhall be thereunto com- 
manded by the maſter or commander thereof, or ſhall utter any 
words to diſcourage the other mariners from defending the ſhip; 
that every mariner who ſhall be found guilty of declining or re- 
fuſing as aforeſaid, ſhall loſe all his wages due to him, together 
with ſuch goods as he hath in his ſhip, and ſuffer impriſonment 
not exceeding the ſpace of fix -months, and ſhall during ſuch 
time be kept to hard labour for his or their maintenance. 


8. PR o- 
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8. PRoviDED always, that if any ſhip ſhall have been yielded 
as aforeſaid, contrary to the will and endeavour of the maſter or 
commander, by the diſobedience of the mariners, teſtified by 
their having laid violent hands-on him ; that in ſuch caſe, the 
maſter or commander ſhall not be liable to the ſentence of inca- 
pacity as aforeſaid, nor to any action for the loſſes ſuſtained by 
the merchants, unleſs he ſhall have received back from the ta- 
kers thereof, his ſhip, or ſome recompence, gift, or reward as 
aforeſaid. ng 


9. AND be it further enacted, by the authority aforeſaid, that 
every mariner who ſhall have laid violent hands on his com- 
mander, whereby to hinder him from fighting in defence of his 
ſhip and goods committed to his truſt, ſhall ſuffer death as a 
felon, 


10. AND for the better encouragement to captains, maſters, of- 
ficers and ſeamen, to defend their ſhip, be it enacted, by the 
authority aforeſaid, that when any Engliſb ſhip ſhall have been 
defended by fight, and brought to her deſigned port, in which 
fight any of the oFicers or ſeamen ſhall have been wounded, it 
ſhall and may be lawful to and for the judge of the Vice-admi- 
ralty within which the ſhip ſhall arrive at her return, upon pe- 
tition of the maſter or ſeamen of ſuch ſhip ſo defended as afore- 
ſaid, to call unto him ſuch and ſo many as he ſhall be informed 
to be adventurers or owners of the ſhip and goods ſo defended, 
and by advice with them, to raiſe and levy upon the reſpective 
owners and adventurers, by proceſs out of the ſaid court, ſuch 
ſum or ſums of money, as himſelf, with the major part of the 
adventurers or owners then preſent ſhall judge reaſonable, not 
exceeding the value of two per cent. of the ſhip and goods ſo de- 
fended, according to the ſirſt caſt of the goods, to be made ap- 
pear by the invoice, (which the owner, or his factor or corre- 
ſpondent, is hereby required to produce) or by the oath of the 
faid owner, factor or correſpondent, if thereunto required; 
which money fo raiſed, ſhall be paid unto the regiſter of the 

D ſaid 
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faid court, who hall receive out of the ſame, three pence in 
each pound, and no more, thence to be diſtributed amongſt the 
captain, maſter, officers and ſeamen of the ſaid ſhip, or widows 
and children of the ſlain, according to the direction of the judge 
of the ſaid court, with the approbation of three or more of the 
owners or adventurers aforeſaid, having ſpecial regard unto the 
widows and children of ſuch as ſhall have been lain in that ſer- 
vice, and to ſuch as ſhall have been wounded or maimed. 


11. AND in caſe the company belongeth unto any Eugliſb 
merchant-ſhip ſhall happen to take any ſhip, which ſhip ſhall 
firſt have aſſaulted them, the reſpective officers and mariners be- 
longing to the ſame, ſhall after condemnation of ſuch ſhip and 
goods, have and receive to their own proper uſe and benefit, 
ſuch part and ſhare thereof, as is uſually practiſed in private men 
of war. 


12. AND whereas it often happening, that maſters and ma- 
riners of ſhips, having inſured or taken upon bottomry, greater 
fums of money than the value of their adventure, do wilfully 
caſt away, burn, or otherwiſe deſtroy the ſhips under their 
charge, to the merchant and owners great loſs ; for the preven- 
tion. thereof for the future, be it enacted by the authority afore- 
ſaid, that if any captain, maſter, mariner, or other officer be- 
longing to any ſhip, ſhall wilfully caſt away, burn, or otherwiſe 
deſtroy the ſhip unto which he belongeth, or procure the ſame 
to be done, he ſhall ſuffer death as a felon. 


4 William & Mary, Cap. 15. A. D. 1692. 
Penalty on inſuring, to import prohibited Goods, 


Se. 1. ND whereas it is found by experience, that great 
A. quantities of goods daily imported from foreign 
parts in a fraudulent and clandeſtine manner, without paying 


the cuſtoms and duties due and payable to their majeſties, and 
the 
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the ſame hath of late been much increaſed and promoted by ill 
men, who, notwithſtanding the laws already made, do undertake 
as inſurers, or otherwiſe, to deliver ſuch goods fo clandeſtinely 
imported, at their charge and hazard, into the houſes, ware- 
houſes, or poſſeſſion of the owners thereof: for the preventing 
ſo great a miſchief, be it enacted by the authority aforeſaid, that 
all and every perſon or perſons whatſoever, who, by way of in- 
ſurance or otherwiſe, ſhall undertake or agree to deliver any 
goods or merchandizes whatſoever, to be imported from parts 
beyond the ſeas, at any port or place whatſoever within this 
kingdom of England, dominion of ales, or town of [Berwick 
bon Tweed, without paying the cuſtoms and duties that ſhall be 
due and payable for the ſame at ſuch importation, or any pro- 
hibited goods whatſoever, or in purſuance of ſuch inſurance, 
undertaking, or agreement, ſhall deliver, or cauſe or procure to 
be delivered, any prohibited goods, or ſhall deliver or cauſe or 
procure to be delivered, any, goods or merchandizes whatſoever, 
without paying ſuch duties and cuſtoms. as aforeſaid, knowing 
F thereof, and all and eyery their aiders, abettors, and aſſiſtants, 
1 ſhall for every ſuch offence forfeit and loſe the ſum of five bun- 
| dred pounds over and above all other forfeitures and penalties to 
which they are liable by any act already in force. 


2. AND be it further enacted by the authority aforeſaid, that 
all and every perſon or perſons whatſoever, who ſhall agree to 
pay any ſum or ſums of money for the inſuring or conveying 
any goods or merchandizes that ſhall be ſo imported, without 
paying the cuſtoms and duties due and payable at the importa- 
4 tion thereof, or of any prohibited | goods whatſoever, or ſhall 
i receive or take ſuch prohibited goods into his or their houſe, or 
ware-houſe, or other place on land, or ſuch other goods, before 
ſuch cuſtoms and duties are paid, knowing thereof, ſhall alſo 
for every fuch offence forfeit and loſe the like ſum of five hun- 
dred pounds the one half of the ſaid forfeitures to be to their 
Majeſties, and the other half to the informer, or to ſuch perſon 
or perſons as ſhall ſue for the ſame. | 
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3. AND be it further enacted by the authority aforeſaid, that 
all and every perſon or perſons whatſoever, who ſhall agree to 
pay any ſum or ſums of money for the inſuring or conveying any 
goods or merchandizes that ſhall be ſo imported, without pay- 
ing the cuſtoms and duties due and payable at the importation 
thereof, or of any prohibited goods whatſoever, or ſhall receive 
or take ſuch prohibited goods into his or their houſe, or ware- 
houſe, or other place on land, or ſuch other goods, before fuch 
cuſtoms and duties are paid, knowingly thereof, ſhall alſo for 
every ſuch offence forfeit, and Joſe the like ſam of five hundred 
pounds, the one half of the ſaid forfeitures to be to their Majeſties, 1 
and the other half to the informer, or to ſuch perſon or perſons 9 
as ſhall ſue for the ſame. 


4. AnD be it further enacted by the authority aforeſaid, that 
if the inſurer, conveyor, or manager of ſuch frauds, be the diſ- 
coverer of the ſame, he ſhall not only keep and enjoy the in- 
ſurance monty or reward giverr him, and be diſcharged of the 
penalties to which he is liable by reaſon of ſuch offence, but 
ſhall alfo have to his own uſe one half of the forfeitures hereby 
impoſed upon the party or parties making ſuch inſurance or a- 
greement, or receiving the goods as aforeſaid; and in caſe no 
diſcovery ſhall be made by the inſurer, conveyor, or manager as 
aforeſaid, and the party or parties inſured, or concerned in ſuch 
agreement ſhall make diſcovery thereof, he ſhall recover and 
receive back ſuch inſurance money or premium, as he hatli 
paid upon ſuch” inſurance or agreement, and ſhall have to his 
own uſe one moiety of the forfeitures impoſed upon ſuch inſurer, 
conveyor, or manager as aforeſaid, and ſhall'alfo be diſcharged. 
of the forfeitures hereby impoſed upon him or them, 


5. AND: be it enacted, that all the faid penalties and forfei- 
tures ſhall be recoverable according to the courſe of the court 
of Exchequer, in like manner as other penalties and forfeitures 

in like caſes are recoverable. 


6. PRO- 


[-4 

6. PROvIp ED, that no penalty hereby inflicted ſhall be reco- 

verable, unleſs the ſame be proſecuted within twelve months after 

the time ſuch fact was committed; any (ig in this act to the 
contrary notwithſtanding. 


- & 8 William 3. Cap. 22. A. D. 1696. 


An Ac, for preventing Frauds,. and regulating Abuſes in the Plan- 
tation Trade, | 


Seck. 1. HE RE As notwithſtanding divers acts made 

for the encouragement of the navigat ion of this 
kingdom, and for the better ſecuring and regulating the planta- 
tion trade, more eſpecially one act of parliament made in the 
twelfth year of the reign of the late King Charles the ſecond, 
intituled, An act for increaſing of ſhipping and navigation; ano- 
ther act made in the fifteenth year of the reign: of his ſaid late 
Majeſty, intituled, An act for the encouragement of trade; ano- 
ther a& made in the two and twentieth and three and twentieth 
years of his ſaid late Majeſty's reign, intituled, An a6 to pre- 
vent the planting of Tobacco in England, and for regulating the 
plantation trade; another act made im the twenty-fifth year of 
the reign of his ſaid late Majeſty, intituled, An act for the en- 
conragemeut of the Greenland and Eaſtland: trade, and for the 
better fecuring the plantation trades; great abuſes are daily 
committed, to the prejudice of the Engliſßh navigation, and the 
loſs of great part of the plantation trade to this kingdom, by 
the artifice and cunning of ill-diſpoſed perſons : for ——_ 
whereof for the future. 


2. Br it enacted, and it is hereby enacted and ordained,. by 
the King's moſt excellent Majeſty, by and with the advice and 
conſent of the Lords ſpiritual and temporal, and commons, in 
parliament aſſembled, and by the authority of the ſame, That 
after the five and twentieth day of March, one thouſand fix 


hundred and ninety-cight, no goods or merchandizes. whatſo- 
h Ss ever 
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ever ſhall be imported into, or exported out of, any colony or 
plantation in Aſia, Africa or America, belonging, or which may 
hereafter belong unto, or be in the poſſeſſion of his Majeſty, 
his heirs or ſucceſſors, or ſhall be laden in, or carried from any 
one port or place in the ſaid colonies or plantations to any other 
port or place in the ſame, the kingdom of England, dominion 
of Wales, or town of Berwick upon Tweed, in any ſhip or bottom, 
but what is or ſhall be of the built of England, or of the built 
of Ireland, or the ſaid colonies or plantations, and wholly owned 
by the people thereof, or any of them, and navigated with the 
maſters and three-fourths of the mariners of the ſaid places 


only (except fuch ſhips only as are or ſhall be taken as prize, 
and condemnation thereof made in one of the courts of Admi- 
ralty in England, Ireland, or the ſaid colonies or plantations, to 
be navigated by the maſter and three-fourths of the mariners 
Engliſh, or of the ſaid plantations as aforeſaid, and whereof 
the property doth belong to Engli/hmen ; and allo except for 
the ſpace of three years, ſuch foreign built ſhips as ſhall be em- 
ployed by the commiſſioners of his Majeſty's navy for the time 
being, or upon contract with them, in bringing only maſts, 
timber and other naval ſtores for the King's ſervice from his 
Majeſty's colonies or plantations to this kingdom, to be navi- 
gated as aforeſaid, and whereof the property doth belong to En- 
gliſhmen) under pain of forfeiture of fhip and goods; one third 
part whereof to be to the uſe of his Majeſty, his heirs and ſuc- 
cefſors, one third part to the governor of the ſaid colonies or 
plantations, and the other third part to the perſon who ſhall in- 


form and ſue for the fame, by bill, plaint or information, in any 


of his Majeſty's courts of Record at Veſiminſter, or in any court 
in his Majeſty's plantations, where ſuch offence ſhall be commit- 
ted. 


3. AND be it further enacted by the authority aforeſaid, That 
(from and after the ſaid five and twentieth day of March) goods 
or merchandizes may be ex ported or imported to and from this 
Kingdom, the colonies, plantations and places aforeſaid, in any 
ſuch 
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ſuch ſhips as are or ſhall be taken as a prize, and whereof con- 
demnation ſhall be made in one of the courts of Admiralty 
aforeſaid, and ſhall be navigated as aforeſaid, the maſter, three 
and fourths of the mariners being Engh/h, and whereof the pro- 
perty ſhall belong to Engliſhmen, and alſo maſts, timber, and 
other naval ſtores for his Majeſty's ſervice for the ſpace of three 
years, may be imported from his Majeſty's colonies or plantations 
to this kingdom, in ſuch foreign built ſhips as ſhall be employed 
by the commiſſioners of the navy for the time being, or by con- 
tract with them; any law or ſtatute to the contrary notwith- 
ſtanding. | 


4. AND whereas by one clauſe in the ſaid act, paſſed in the 
twelfth year of the reign of the late King Charles the ſecond, in- 
tituled, An af for the encouraging and encreaſing of ſhipping 
and navigation; all governors of his Majeſty's colonies or plan- 
tations in Afia, Africa, or America, are required to take a ſo- 
lemn oath to do their utmoſt that every the clauſes therein before 
mentioned, and all the matters and things therein contained, 
thall be punctually and bona fide obſerved, according to the true 
intent and meaning thereof, ſo that the ſaid governors are not 
ſtrictly obliged by that oath to put in execution the ſubſequent 
clauſes of the ſaid act, although ſome of the clauſes following 
are of great importance, and tend greatly to the ſecurity of the 
plantation-trade: And whereas divers other good laws have 
been made for the better regulating and ſecuring the plantation 
trade, ſince the ſaid laſt mentioned a; Be it further enacted by 
the authority aforeſaid, that all the preſent governors and com- 
manders in chief of any Eg; colonies or plantations, ſhall, be- 
fore the five and twentieth day of March, one thouſand fix hun- 
dred and ninety-ſeven, and all who hereafter ſhall be made go- 
vernors or commanders in chief of the ſaid colonies or plantations, 
or any of them, before their entrance into their government, 
ſhall take a ſolemn oath to do their utmoſt, that all the clauſes, 
matters and things contained in the before recited acts of par- 
liament heretofore paſſed, and now in force, relating to the ſaid 

a | colonies, 


11 
colonies and plantations, and that all and every the clauſes con- 
tained in this preſent act, be punctually and bona fide obſerved, 
according to the true intent and meaning thereof, (which oath 
ſhall be taken before ſuch perſon or perfons as ſhall be appointed 
by his Majeſty, his heirs and ſucceſſors, who are hereby autho- 
rized to adminiſter the ſame) ſo far as appertains unto the ſaid 
governors or commanders in chief reſpectively; and upon com- 
plaint and proof made before his Majeſty, his heirs and ſucceſ- 
ſors, or ſuch as ſhall be by him vr them thereunto authorized 
and appointed, by the oath of two or more credible witnefles, 
that any of the ſaid governors or commanders in chief have ne- 
glected to take the ſaid oath, at the times aforeſaid, or have been 
wittingly or willingly negligent in doing their duty accordingly, 
the ſaid governor ſo neglecting or offending, ſhall be removed 
from his government, and forfeit the ſum of one thouſand pounds 


ſterling. 


5. AND whereas by the ſaid act of the fifteenth of King 
Charles the ſecond, intituled, Au ad for the encouragement of 
trade ; the governors of the plantations are impowered to appoint 
an officer for the performance of certain things in the ſaid act 
mentioned, which ſaid officer is there commonly known by the 
name of the Naval Officer: And whereas, through the conni- 
vance or negligence of the perſons ſo appointed by the governors 
of the ſaid plantations, divers frauds and abuſes are or have been 
committed; Be it therefore enacted by the authority aforeſaid, 
That all and every the ſaid officers already appointed, ſhall, with- 
in two months after notice of this act in the reſpective planta- 
tions, or as ſoon as conveniently it may be, give ſecurity to the 
commiſſioners of the cuſtoms in England, for the time being, or 
ſuch as ſhall be appointed by them, for his Majeſty's uſe, for the 
true and faithful performance of their duty; and all and every 
perſon or perſons, who ſhall hereafter be appointed to the ſaid 
office or employment, ſhall within two months, or as ſoon as 
conveniently it may be, after his or their entrance upon the ſaid 


office or employment, give ſufficient ſecurity to the commiſ- 
ſioners 
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ſtoners of the cuſtoms as aforeſaid, for his Majeſty's uſe, for the 
true and faithful perſormance of his or their duty; and in de- 
fault thereof, the perſon or perſons neglecting or refuſing to 
give ſuch ſecurity, ſhall be diſabled to execute the (aid office or 
employment; and until ſuch ſecurity given, and the perſon ap- 
pointed to the, ſaid office or employment be approved by the 
commiſſioners of the cuſtoms as aforeſaid, the reſpective gover- 
nor or governors ſhall be anſwerable for any the offences, ne- 


glects or miſdemeanors, of the e or N ſo by him or 
them appointed. J 


6. AN for the more effectual preventing of frauds, and re- 
gulating abuſes in the plantation-trade in America, be it further 
enacted by the authority aforeſaid, that all ſhips coming into, 
or going out of, any of the ſaid plantations, and lading or unla- 
ding any goods or commodities, whether the ſame be his Ma- 
jeſty's ſhips. of war, or merchants ſhips, and the maſters and 
commanders thereof, and their ladings, -ſhall be ſubject and li- 
able to the ſame rules, viſitations, ſearches, penalties and for- 
feitures, as to the enteting, lading or diſcharging their reſpec- 
tive ſhips and ladings, as ſhips and their ladings, and the com- 
manders and maſters of ſhips, are ſubject and liable unto in this 
kingdom, by virtue of an act of parliament made in the four- 
teenth year of the reigu of King Charles the ſecond, intituled, 
An act for preventing frauds, and regulating abuſes in his Ma- 
jeſty s cuſtoms; and, that the officers for collecting and mana- 
ging his Majeſty's revenue, and inſpecting the plantation- trade, 
in any of the ſaid plantations, ſhall have the ſame powers and 
authorities for viſiting and ſearching of ſhips, and taking their 
entries, and for ſeizing and ſecuring or bringing on thore, any 
of the goods prohibited to be imported or exported into or out 
of any the faid plantations, or for which any duties are payable, 
or ought to haye been paid, by any of the before mentioned acts, 
as are provided for the gEcers of the cuſtoms in England by the 
ſaid laſt mentioned act, made in the fourteenth. year of the 
reign of King Charles the "I and alſo to enter houſes or 
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warehouſes, to ſearch for and ſeize any ſuch goods; and that all 
the wharfingers and owners of keys and wharfs, or any lighter- 
men, bargemen, watermen, porters, or other perſons aſſiſting 
in the conveyance, concealment, or reſque of any of the ſaid 
goods, or in the hindering or reſiſtance of any of the ſaid officers- 
in the performance of their duty, and the boats, barges, ligh-, 
ters, or other veſſels employed in the conveyance of ſuch goods, 
ſball be ſubject to the like pains and penalties as are provided by 
the ſame act, made in the fourteenth year of the reign of King 
Charles the ſecond, in relation to prohibited - or uncuſtotned/ 
goods in this kingdom; and that the like aſſiſtance ſhall be gi- 

ven to the ſaid officers in the execution of their office, as by-the 

laſt mentioned act is provided for the officers in England; and: 
alſo that the ſaid officers ſhall be ſubject to the ſame penalties 
and forfeitures, for any corruptions, : frauds, connivances, or 
concealments, in violation of any the before mentioned laws, as 
any officers of the cuſtoms in England are liable to, by virtue of 
the ſaid laſt mentioned act; and alſo, that in caſe any officer or 
officers in the plantations ſhall be ſued or moleſted for any thing 

done in the execution of their office, the ſaid officer ſhall and 

may plead the general iſſue, and ſhall give this or other cuſtom 
act in evidence, and the judge to allow thereof, have and enjoy 

the like privileges and advantages, as ate allowed by law to the 
officers of his Majefty's:cuſtoms in Exglaual. | 


7. AND it is hereby further enacted, That all the penalties and 
forfeitures before mentioned, not in this act particularly diſpo- 
ſed of, ſhall be one third part to the uſe of his Mijeſty, his heirs 
and ſucceſſors, and one third part to the governor of the colony 
or plantation where the offence ſhall be committed, and the 
other third part to ſuch perſon or perſons as ſhall ſue for the 
ſame, to be recovered in any of his Majeſty's courts at Weftmin- 
fer, or in the kingdom of Jeland, or in the court of Admiralty 
held in his Majeſty's plantations reſpectively, where fuch offence 
ſhall be committed, at the pleaſure of the officer or informer, 
or in any other plantation belonging to any ſubject of England, 


3 wherein 
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herein no eſſoin, protection, or wager of law ſhall be allow- 
ed and that where any:queſtion ſhall ariſe concerning the im- 
por tation or exportation of any goods, into or out of the ſaid 
Plantations, in ſuch caſe the proof ſhall lie upon the owner or 
elaimer, and the claimer ſhall be reputed the * owner 
thereof. 


8. Ax whereas in ſome of his Majeſty's American planta- 
tions, a doubt or miſeonſtruction has ariſen upon the before 
mentioned act, made in the five and twentieth year of the reign 
of King Charles the ſecond, whereby certain duties are laid up- 
on the commoditjes therein enumeratetl; (which by law may be 
tranſported from one plantation to another, for the ſupply of 
each others wants) as if the ſame were by the payment of thoſe 
duties in one plantation, diſcharged from giving the ſecurities 
intended by the aforefaid acts, made in the twelfth, two and 
-tqwentieth, and three and twentieth years of the reign of King 
, Charles the ſecond, and conſequently be at liberty to go to any 
foreign market in Europe, Without coming to England, Hales, or 
- Berwick: It is hereby further enacted and declared, That not - 
withſtanding the payment of the aforeſaid duties in any of the 
ſaid plantations, none of the ſaid goods iſhall he ſhipped or laden 
on board, until ſuch ſecurity ſhall be given as is required by the 
ſaid acts made in: the twelfth, two and twentieth, andithiee and 
twentieth years of the reign of King Charles the ſecond, to carry 
the ſame to England, Wales, or Berwish, or to ſome other of his 
Majeſty's plantations, and fo roties quoriet as any of the ſaid goods 
ſhall be brought to be re- ſhipped or laden in any of the ſaid 
plantations, under the penalty and forfeiture of 2 and goods, 
"00 bes ET and 4 of as W ö 
P 438 it. 7 (1 
9 An it is further Aden ang dectared brite authority 
aforeſaid, that all laws, bye-laws,' uſages or cuſtoms at this 
time, or which-hereafter ſhall be in practice, or endeavoured or 
pretended to be in force or practice, inlany of the ſuid planta- 
n. which are in any viſe repugnant to the before mentioned 
E 2 ä laws, 
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laws, or any of them, ſo far as they do relate to the ſaid plan- 
tations, or any of them, or which are any ways repugnant to 
this preſent act, or to any other law / hereafter to be made in this 


kingdom, ſo far as ſuch law ſhall relate to and mention the ſaid 
. plantations, are illegal, null and void, to all intents and pore 


ſes whatſoever. 


3” 


10. AnD whereas great brands and abu have deen commit- 


ted by obtruding falſe and counterfeit certificates upon the gover- 
nor and officers in the plantations, appointed by his Majeſty's - 
commiſſioners of the cuſtoms in England, of having given ſecu- 
rity in this kingdom to bring the ladings of plantation goods to 
Exgland, Wales, or town of Brruieł upon Taveed, as alſo certifi- 


cates of having diſcharged their lading of plantation goods in 
this kingdom, purſuant to ſecurities taken in the plantation, 
and alſo cocquets or certificates of having taken in their ladings 


of European goods in Exgland, Waks' or | Berwick ; by means 


whereof they may carry the goods of Scetiand and other places 
of Europe, without ſhipping or. lading the ſame in England, 


. Wales, or Beraith, to his Majeſty's, plantations, and alſo carry 
the goods of the plantations directly to Scotland, or to any other 
market in Europe, without bringing the ſame into England, 
Malis, or town of Berwick upon Tweed; it is hereby further en- 
- acted, that in ſuch caſes where the governor or officers appointed 
by the commiſſioners. of the cuſtoms in the plantations, thall 
havxe reaſonable. ground of ſuſpicion, that ſuch certificates are 
flualſe or counterfeit, (that is to ſay) that the certificate of having 
given : ſecurity in. Exgland is falſe, in ſuch caſe the governor. or 


officers appointed by the commſfioners of the cuſtoms, ſhall re- 
quire and take ſufficient ſecurity there, for the diſcharge of the: 


plantation lading in England, Wales, or town of Berwick upon 
Tweed; and in ſuch caſe. where there ſhall be cauſe to ſuſpect, 


chat the certificate of having diſcharged her lading of plantation 
goods 1 in this kingdom i Is falſe or counterfeit, the governgr or 
ee aforeſaid. ſhall not cancel or vacate the ſecurity given. in 
the Papen. until he or hey {hall be informed from the com- 
mithoners. 
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miſſioners of the cuſtoms in England, that the matter of the ſaid 

certificate is true; and if a any perſon or perſons all counterfeit, 

raiſe of falſify any cocquet, "certificate, return or permit, for any 

veſſel or goods, or ſhall knowingly or willingly make uſe there- 1 
of, ſuch perſon or perſons (hall Forkcie the ſum of be hundred 

pounds, to be recovered and diſpoſed of as aforeſaid, and the 

cocquet, certificate, return or permit ſo counterſcited, raiſed or 

derer a be invehd, and of n no o effeck. 
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I. AnD for the better exkcutſiic/the fevera acts of paftwcor 
| Aae to the plantation trade, be it enacted by the authority 
aforeſaid, That the Lord trekturet;* comritiffioners of the. trea- 
fury, and the commiffioners of the cuſtoms in Englan! for the 
| time being. ſhall and may conſtitute and appoint "ſuch and ſo 
many officers of the cuſtoms in any city, towh, river, port, har- 
dour or creek, of or belonging to any of the iſlands, tracts of 
land and proprieties, when and as often as to them ſhall ſeem 
needful ; Be it further alſo enacted, That upon any actions, 
ſuits and informations that ſhall be brought, commenced or 
entered in the faid plantations, upon any law or ſtatute concern- 
Ing his Majeſty's duties, or ſhips or goods to be forfeited by rea- 
ſon of any unlawful importations of exportations, there ſhall not 
be any jury, but of fuch only as are natives of England e or Tre- 
land, or are born in his Majeſty's faid plantations; and alſo that 
upon all ſuch actions, ſuits and informations, the offences may 

de laid or alledged to be in any colony, province, county, pre- 
: cin& or diviſion of any of the ſaid plantations where ſacht offen- 


, ces are alledged to be committed, at the pleaſure of the 9 
or informer. 


12. PROVIDED always, That's all "0 of truſt in the courts 
of law, or what relates to the treaſury of the ſaid iſlands, ſhall, 
ſtom the making of this act, "bin the hands of the native-born 
ſubjects of England or Leland, or of the faid iſlands. | 
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13. Ano 
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13. Ax p. whereas by the ſaid acts made in the two and twen- 


h, and three and twentieth years of the reign of his ſaid late 


Med) King Charles the ſecond, the bonds required to be git en 


in the plantations, by virtue of the ſaid act, for encouraging 
and increaſing of ſhipping and navigation, are altered, and the 
word Jreland to be left out of the condition, of all ſuch bonds; 
and by the ſaid act it is enacted and provided, That for ſuch ſhips 
or veſſels coming from other ports or places. to any of the ſaid 
plantations, which by the faid act for encouraging and increaſe 
of ſhipping, were permitted to: trade there, the governors of ſuch 
Engliſh plantations ſhould, before the ſaid ſhip or veſſel ſhould 
be permitted to load on board any of the commodities in the 
ſaid act particularly mentioned, take bond in manner and to the 
value mentioned and directed, in. the above mentioned act for 


 & ** 


9 or town of Berwick upon Tad: But becauſe no provi- 
ſion hath hitherto been made for the returning and producing 
certificates within ſome reaſonable, limited time of the landing 


and diſcharging 4D goods, according to the conditions of the 
al becauſe many times it thath happened, that 
the ſpreties taken in the ſaid bonds have been perſons not reſi- 


dent in e ſaid plantations, but of uncertain and unknown 


abodes, whe ſaid bonds have proyed ineffectual to the good pur- 


authority f foreſaid, That in. al ſuch bonds, to be hereafter 


given or taken in the ſaid plantations, the ſureties therein named 
ſhall be perſons of known reſidence and ability in the ſaid plan- 


tations, for. the yalue mentioneg i the ſaid bonds, and that the 


gondition of, the faid bonds Sal be, within eigbteen months 
after che date thereof, (the dap ger of As ſeas excepted), to ꝑprp- 
duce certificate of having and an d diſcharged the goods 1 ; 
in mentioned, in one of his Majeſty's ſaid plantations, or in Eng-" 
land. Wake, ,or-Berwick upon Tweed; otherwiſe ſuch bond; or 

* copies 


b . 
copies thereof, being atteſted under the hand ' and ſeal of the 
governor or commandet in chief 16 whom ſuch bonds were 
ven; ſhall be in force, and ae of im Aty court in Frgtand,” 
Pee or the plantations, as 1 che. original wete' ee in 
court by the e do a 


1. Fu whereas ſeveral ſhips and veſſels laden with te- 

co, ſugars, and other goods of the growth and product of his 

Majeſty's plantations in Aurica, have beem diſcharged in ſeve- 

ral ports of the/kingdoms of Scotland and Ireland, contraty to the 

laws and ſtatutes now in being, under pretence that the ſaid ſhips' 
and veſſels were driven in thither by ſtrefs of weather, or for 

want of /provifions and othet difabilities, could nbt procerd on 
theit voyage: For remedy wherebf, be it enacted by the authority 

aforeſaid, Thatfrom and after the firſt day of December, one thou 

ſand ſix hundred and ninety-fix, it ſhall not be lawful, on any 
pretence whatſoever, to put on Mop in the ſaid kingdoms of 
Scotland of Irland, a by gods or 'merchandizes of the growth 
or product of any of Majefty's plantations aforefaid; undes 
the ſame have been firſt landed in the kingdom of Eug land, do- 

minion of Wales, or town of Berwick upm Tweed, and paid the. 
rates and duties where with they are chargeable by law, under 
the penalty of the forfeiture ' of the ſhip and goods; ther- 

foutths without compoſition to bis Migeſty, his heirs ard ſucckſ. 

ſors, and the other Oy to an or __ tia Matt fur for the 

hae, .. v2 . 


16. Pkoytptd nevertheleſs, tliat if e N. vellel laden 
av afdtefaid,” by the ſtreſs of weather be ſtranded,” or by reafort 
of lealtinefs,” or other diſability,” ſtiall be dür thes any port 
or place within the kingdom of V, and: fall net Be abe 
to proceed on her ere 3 * in. fuck Cite oe the & 
goods and metchandizes irik Abit 265 be pör bf hate 
but ſhall be deRVered into T7 V and 50 WeHölof tt Col. 
kar, or chicf officer of che cuſtoms of ſuch port or" place 
where the {aid- ſliip ak de fofuttnded/" or driven into, chere 
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to remain until the ſaid goods and merchandizes ſhall, at the 
charge of the owner thereof, be put on board ſome other ſhip, 
or veſſel in order to be tranſported and carried to ſome other N 
port or place within the ſaid Kingdom of England. dominion of 
Wales, or town of Berwick upon Tweed, the ſaid officer firſt; ta- 
king good and ſufficient ſecurity for the delivery of the ſame, 
acconding to the true intent and n of this 10d. 


16. _ beit Farther. 3 by the * 9 4 afornliidy; 
that all perſons and their aſſignees, claiming any right ot pro- 
priety in any iſlands or tradis of land upon the continent of Ane 
rica, by charter or letters patents, ſhall not at any time hereaf- 
ter alienee, fell or diſpoſe of any of the ſaid iſlands, tracts of 
land or proprieties, other th:n to the natural - born ſubjects of 
England, Ireland, dominion of Wales, and town of Beru ick upon 
Tweed, without the licence and conſent of his Majeſty, his heirs 
and ſucceſſors, ſignified, by his or their order, in council, firſt, 
had and obtained; and all governors, nominated and appointed 


| by any ſuch perſon. or proprietors, who ſhall be intitled to make 


ſuch nomination, ſhall be allowed and pproyed of by his Ma- 
jeſty, his heirs and ſucceſſors, as aforeſaid, and ſhall» take the 
oaths enjoined by this or any other act to be taken, by the g- 
vernots, or commanders-in chief in other his Majeſty's colonies 
and plantations, before theip entering, upon their reſpectiye go- 
vernments, under the like penalty, as his Majeſty's Sernors 
and commanders in chief are by the ſaid acts liable to. 


17. AND for a more effectual prevention of frauds; which 
may | be. uſed to elude;the; intention of this act, by,colopring) for. 
reign ſhips under Engliſh names; Be it further enacted by the 
authority aforeſaid, That from and, after the fiye and twentieth 
day of or, which ſhall be in the Year « of our Lord one thou;: 
and R hundred and ninęty-eight, ag {hip or veſſel whatſoever, 
ſhall be, deemed or paſs as, a ſhip of the bullt of England, Ifen 
land, he 4 1 5 7 | nd any, of hi- bay on 


77 or 
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or in any of the'faid plantations, until the perſon or perſons 
claiming property in ſuch ſhip or veſſel ſhall:regiſter the ſame as 
— that i is to ſay, if the ſhip at the time of ſuch regiſter 
doth belong to any po De —— Veland Wales; ot the town 
of 'Berwoick fon Tae, then proof Thall be made upon cath of 
one or more of the owners bf fuels ſhip or veſſel, before the 
collector and comptrotie of zn urge euſtoms in ſueh port; 
or if at the time of ſich” regiſter the hip belong to any of his 
Majeſty's plantations im America, or to the Hands of 
or Jerſey, then the like proof to be made before the governor; 
together with the principal officer of his Majeſty's: revenue re- 
ſiding in ſuch plantation or iſland, which oath the ſaid governors 
and officers of the cuſtoms reſpectively, are : hereby authorized 
to adminiſter in the tenor following, via.” 1 a 


Ee A. B. that the ſhip, name of port, 2 
aobereof mo (maſters name) m af 'prefent 
maſter, being 2 (kind of built) of (burthen) tons, was built 
at (place where) in the year 1. "(time when) and that 
(owners name)) 4 
&c. are at preſent owners thereof and that Fr foreigner, r or 
indirefty, bath any flare, or þ 725 er Nane 2 opp 
18. Witch oath, being dag by the govetnor, or cuſtom 
officer reſpectively, who adminiſtted the fame, under their 
hands and ſeals, ſhall after having been regiſtred by them, be 
delivered to the maſter of the ſhip for the ſecurity of her navi- 
gation, a duplicate of which' regiſter ſhall be immediately tranf- 
mitted to the commiſſioners of his Majeſty's cuſtoms in the port 
of London, in order to be entred in a general regiſter, to be there 
kept for this purpoſe, which penalty upon any ſhip or veſſe] 
trading to, from or in any of his Majeſty's plantations in Ames 
rica, after the ſaid five and twentieth day- of Marc, and not 
having made proof of her built and property, as is here di- 
reed, that ſhe ſhall be liable, and ſhe is hereby made liable, 
to ſuch proſecution and forfeiture as any foreign ſhip (except 
F prizes 
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prizes condemned in the High Court of Admiralty) would for 
grading with Shae pltatios by this law be Le a. NaN 
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40 19. een We that all ſuch ſhips as. A* mr 
mall be taken at fea by letters of mart ar reprizal, and tondem- 
nation thereof made in the High Court of Admiralty of Exgland 
23 lawful prize, ſhall be ſporially regiſtred, mentioning. the 
capture and condemnation inſtead af the time and place of build- 
ing, with proof alſo upon oath, that the entire property is Eu- 
Fliſb, before any ſuch prize ſhall be allowed the privilege of an 
Wen rn e 02 


ee, ProvipaD alſo, that nothing in thisu® e 
rued to require the regiſtring any fiſher-boats, hoys, lighters, 
barges, or any open boats or other veſſels (though of Engh/b 
or plantation built) whoſe navigation is confined to the rivers or 
coaſts of the ſame plantation or place where they trade reſpec- 
tively, but only of ſuch of them as croſs the ſeas to or from 
any of the lands, iflands, places or territories, in * before 
recited or from one * to another. 


21. And be ĩt Ret by the authority aforeſaid, that 
no ſhips name regiſtred ſhall be afterwards changed, without 
regiſtring ſuch ſhip de novo, which is hereby required to be done 
upon any transfer of property to another port, and delivering up 
the former certificate to be cancelled, under the ſame penalties, 
and in the like method, as is herein before directed; and that 
in caſe there be any alteration of property in the ſame port, by 
the ſale of one or more ſhares in any ſhip after regiſtring there- 
of, ſuch fale ſhall always be acknowledged by indorſement on 
the certificate of the regiſter before two witneſſes, in order to 
prove that the entire property in ſuch ſhip remains to ſome of 
the ſubjects of England, if any diſpute ariſes concerning the 
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22 . ful ure lb. 
38 0. nn RAG by as en of packament made in the 
1 » Hewenty-cighth year of the reign King Henry the 


eighth; N 8 enacted, That treaſons, felonies, robberies, murders, 
and confederacies;* committed on the ſea, ſhall be enquired of, 
tried, and determined according to the common ;courſe of the 
laws of this land ufed for ſuch offences upon the land within 
this realm whereupon the trial of thoſe offenders before the 
«dmiral, or his lieutenunt, or his commiſſary, hath been alto- 
gether diſuſed: and whereas, that ſince the making of the ſaid 
act, and eſpecially of: late years, it hath been found by experi- 
ence, that ' perſons committing piracies, robberies, and felonies 
on the ſeas, in or near the Ea and oft Indies, and in places 
very remote, cannot be brought to condign puniſhment without 
great trouble and charges in ſending them to England to be tried 
within the realm, as the ſaid ſtatute directs, inſomuch that 
many idle and proflipate- perſong have, been thereby encouraged 
to turn pirates, and betake themſelves- to that ſort of wicked 
life, truſting that they ſhall not, or at leaſt cannot eaſily be queſ- 
tioned for ſuch their piracies and robberies, by reaſon of the 
great trouble and expence that will neceſſarily fall upon ſuch as 
ſhall attempt to apprehend and proſecute them for the ſame: 
and whereas the numbers of them are of late very mueh in- 
creaſed,' and their inſolencies ſo great, that unleſs ſome ſpeedy 
remedy be provided to ſuppreſs them, by a ſtrict and more eaſy 
way for putting the ancient laws in that behalf in execution, 
the trade and navigation into remote parts will very much ſu fer 
theteby; Be it therefore declared and enacted by the King's 
moſt excellent Majeſty, by and with the advice and oonſent of 
the Lords ſpiritual and temporal, and commons, in this preſent 
parliament aſſembled, and by the authority of the ſame, that 

| „ all 
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all piracies, felonies, and robberies committed in or upon the 
ſea, or in any haven, river, creek, or place, where the admiral 
or admirals have power, authority or juriſdiction, may be ex- 
amined, enquired of, tried, heard and determined, and adjudg- 
ed, according to the directions of this act, in any place at ſea, 
or upon the land, in any of his Majeſty's iſlands, plantations, 
colonies, dominions, forts, or factories, to be appointed for that 
purpoſe by the King's commiſſion or commiſſions under the 
great ſeal of England, or the -ſeal-of: the admiralty of England, 
directed to all or any of the admirals, viceradmirals, reer ad- 
mirals, judges of vice-admiralties, or commanders. of any of 
his Majeſty's ſhips of war, and alſo to all or any ſuch perſon or 
perſons, officer or officers, by name, or for the time being, as 
his Majeſty fhall think fit to appoint ; which ſaĩd commiſſioners 
ſhall have full power jointly or ſeverally, by warrant under the 
hand and ſeal of them, or any ane of them, to commit to ſafe 
cuſtody any perſon or perſons, againſt whom information of pi- 
racy, robbery, or felony upon the ſeas, ſhall be given upon oath 
(which oath they or any one of them ſhall have full power, and 
are hereby required to adminiſter) and to call and afſemble.a 
court of admiralty on chip- board, or upon the land, when, 
and as often as occaſion ſhall. require 3. Wan. conſiſt 
of ſeven perſons at the leſt. 2062; ner 


2. Anp: if ſo many of the perſons aforeſaid as. 

ently be aſſembled; Be it further enacted by the authorityafore- 
faid, - That any three of the aforeſaid perſons (whereof the pre- 
ſident or chief of ſome Exgliſb factory, or the governor, lieu- 
tenant governor, or member of his Majeſty's councils in any ob 
the plantations: or colonies aforeſaid, or commander of one of 
his Majeſty's ſhips, is always to be one) ſhall have full power 
and authority, by virtue of this act, to call and aſſemble any 
A or r land, to make up the 
e . W. VAN M. Nrn. 
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3. PROVIDER, that no perſons but ſuch as are known mer- 
chants, factor, or planters, or ſuck;as are cagtgins, lieutenants, 
or Ir officers in anx,vf bis Nigg ip, of Abe caps. 
tains, maſt Ale a $; of Tome Engl: thip, 2all. be capable 

fi 


of being ſo ning and W in the ſaid court, 

4. 42 i enacted — 2 abrefad,. That fach 
e and aſſembled as aforefaig, ſhall have full power; 
and authority, according ta the courſe of the admiralty, to iſſue 
warrants for bringing any perſons : accuſed of piracy or Da 
before them to be tried, heard, and adjudged ; and to ſummon 
witneſſes, and to take informations and, examinations of wit- 
neſſes upon their bath; and to do all things neceſſary for the 
hearirig and amen of aby caſe of piracy, robbery, 
and felony, and to give. ſentence and judgment of death, and to 
award execution of the offenders convicted and attainted as afore- 
faid,: aceording to the civil law, and the methods and rules of 
the admiralty ; and that alk; and every perſon and perſons ſo 
convicted and attainted of piracy or robbery, fhall have and 
ſuffer fach loſſes of lands, goods and chattels, as if they had 
beemattaĩnted and convicted of any -piracies, felonies, and rob- 
beries according to the afore- mentioned — * 5 in , the 


reign. of [King Henry the eighth. 4 = 


5. Wibedl always, and be it further la 17 u che i au- 
thority aforefaid, That fo. ſoon as any court ſhall be afſembled as 
aforeſaid, either on ſhip-board or upon land, the King's com- 
miſſion. all firſt be openly read, and the ſaid court then and 
there ſhalt. be ſolemnly and publickly called and proclaimed ; 
and then the preſident of the court ſhall, in the firſt place, 
1 in Ale court take the following oath, „ 


7 A. B. 4 in — Almighty Gd, that Pail 66 
and impartially try and adjudge the prifoner or priſoners which 
Hall be brought upon bis or their trials before this court, and boneflly 


and duly, on my part, put bis Majeſty's commiſſion for the 25 


* 


of thent in exectifion, attording to the beſt of my ſtill nd Bnowledge : 
and that I have nv ittereſt, dirett y of mdirecthy, in any ſhip or goods, 
for the'firatically , Pein andi accuſed, and is 
now ts de tried's ' — "HE LP! E GOD. 


6. Anp he aides * the oath i in manner va ſhall 
immediately adminifter che fime oath tb evety perſo ho ſhall 
fit, and have and give a volte in the faid court up bi the trial of 


fuch priſher or priſoners : as aforetad ; ; and' FEE lately there- 
upon, the ſaid priſoner or 'prifopers walk b. be formally brought 
before them; and then the Regiſter of the fad court thatt open- 
Iy and ail read the AE againſt ſuch! ' priſoner or Pal, 
ners, upon which the) or any of them is or re to 0, be trie 15 
wheels n call bel ſet" A the particular fatt fact 156 e pira ACY, 
robbery, and felony, With ie time and place when 10 Een 
2 1. what manner it was committed; and then each priſoner 
ry _ Pitts Whether he 15 guilt 1 the faid Piracy, and rob- 
ry, © a or not guilt Been n eve ach priſo- 
ner tan immediately plead Fai Gully, e hes x 
or fs i it ſhall be taken. as confefled, and he ſhall luer lch 
pains of - death, loſs of lands, goods and chattels, and in like 
manner, as if he or they had been, attainted « or "convicted | | upon, 
the oath of witneſſes, or his own confeſſion; but if any priſoner 
ſhall plead Not guilty, witneſſes ſhall be produced by the regiſ- 
ter, and duly ſworn and examined openly, viva voce, in the pri- 
ſoner; s preſence ; and after a witneſs hath anſwered all the queſ- 
tions Propoſed by. the preſident of court, and given his evi-! 
dence, i it ſhall and may be lawful for the priſoner to have the 
witneſs crofs-examined, by firſt declarihg to the court what 
queſtidns he would have aſked, and thereupon the prelident” of 
the court ſhall interrogate the witneſs accordingly, and every 
priſoner ſhall have liberty. to bring Witneſſes for his defence, 
Who {hall be ſworn, and examined upon oath, 4 the witneſſes 
were t that teftified againſt him; and afterwards c priſoner ſhall 


be beers what he can ſa ay for himſelf; ; all which. being 
bn , 


e priſoner hall be taken away and kept ih ſafe duſtody, 
3 | and 
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and all 7 0% {15 * 7 ſhall yinhdraw from 
whicl bach idee, an de matters an d cirgum- 
A 0 . Fe the prevdens.of the gourt al 
collect all the votes of the perſons who do 21 and have yaices in 
the laid court, ; beginning. at the junior fit ſt. and ending with 

3 apcording to th the plurality of voices, ſentence and 
judgment he then, given and pronounced pubkely, in the 
preſence. of the priſoner or priſoners, being called. in again; and 


according to ſuch ſentence. Judgment... the perſan ar perſons 
Te executed — — to death, at ſuch — in 


ſuch manner, and in ſuch place upon the ſea, or within the eb- 


bing or 315 thereef, Me Pg ent or, the major, part of 
the conf... t direQed to a a prored manche, (which the 
preſident or mor PF ſhall have Een eee 
appoint. 125 1131 7d i The he . 
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7. AND be.; it further enached T4 the. d afopefald, 1 
920 perſan,.. being s pyblic, notary, hall be Regiſter of the 
court; and in cale of his abſence, death, . or,incapacity, or for 
want of a, perſqn, fo, qualified,, the prefident of the. cquet ſhall 
and may appoint. a Regiſter, giving him an ogth (which. he is 

ercby impowered to . oy . faichfplly, and.ampaxr 

10 execute his offices which, — renate u 
warrants : and articles, W wt care to things re 
quiſite. for any trial, accarding tp the { and efential 
parts of prggeedings in, a court, of, Admiralty, in the mot. um- 
mary Way z ad ſhall. fakes minuzgs af the whale procerdiogs, 
aod, enter them dvly in a book by him te, be kept.for that pure 
poſe; and Hall from time to, time, 2s opportunity offers, aranſ- 
mit the ſam, with the copies of all articles and judgmenss gi- 


ven in any ſuch caſes, in any court —— he hall be Regiſtet, 
unto the * Court of Admiralty of England. 
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8. 7 be it ee by the ee lie. That 


if er af his Majeſty's natural>bogn fabjes, or denizens of this 
kingdom, 


*** 


9. Anv'\be it further enacted, That if aß 


| . 
kingdom, ſhall commit any pitacy or robbery, or any act of 
hoſtility againſt others his Majeſty's ſubjects upon the ſea, under 
colour” of any cornmifſivn from any foreign prince or ſtate, o 
pretener of authority from any perſon whatſbever; ſuch offendet 
and offenders, and Evefy of them, ſhall be deemed,” Ajudged, 
and taken to be pirates, felons, and robbers ; and they and every 
of them being duly convicted thereof, according to this act, or 
the aforeſaid ſtatute of King Henry che eighich, kl Have dd 
fuffer ſuch pains of death, loſs If lands, göSds, and Chattels, 46 

s oiight to have and 


tics, Nele, und wöhters bc te H 
ſuffer F ' t. 38 13 21 G3 If 1 UN Danes 
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y commander ot 
maſter of any Hip, oP Aby ſeanian or ———_ any place 
where the Atiral häth jurifaidtioh; betta) Nis ttüft, and turn 
pirate, enemy, or rebel, and piratically and felonouſly run away 
with his or their ſhip or ſhips, or any barge, boat, ordnance, 
ammunition, goods, or metchandizts,” or yield them. up volun- 
tarily to-any pirate, 'or 0x Il bring any ſedueing meſſages from 
any pirate, enemy, or rebel, or conſult, combine, or confede- 
rate with; or attempt or endeavour to corrupt any commander 
maſter, officer, or mariner to yield up of run away with any 
ſhip, goods, or merchandizes, ot turn pirate, or go over to pi- 
rates, or if any a perſon ſhall lay violent hands on his comman- 
der, whereby to hinder him from fighting in defence of his ſhip 
and goods committed to his truſt, or that ſhall confine his maſ- 
ter, or make, or endeavour to make a revolt in the ſhip, ſhall 
be adjudged, deemed,” and taken to be a pirate, felon, and rob- 
ber, and being convicted thereof, according to the directions of 
this act, ſhall have and ſuffer pains of death, loſs of lands; 
goods, and chattels, as pirates, felons, and robbers upon the 
ſeas ought to have and- ſuffer. 180; o t „202 1 yab ai ub. 
* Limb to 2100 dgitl och on 
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10 AND whereis ſeveral evil-diſpoſed perſons in the planta- 
tions and elſewhere, have contributed very much towards the 
increaſe and encouragement᷑ of pirates, by ſetting them forth, 

22. ry and 


we 


and by aiding, abetting, receiving, and concealing them and 
their goods, and there being ſome defects in the laws for bring- 
ing ſuch evil-diſpoſed perſons to condign puniſhment ; Be it en- 
acted by the authority aforeſaid, That all and every perſon or 
perſons whatſoever, who, after the twenty-ninth day of Septem- 
ber, in the year of our Lord one thouſand ſeven hundred, ſhall 
either upon the land or upon the ſeas, knowingly or witthaly 
ſet forth any pirate, or aid and aſſiſt, or maintain, procure, 
command, counſel or adviſe. any perſon or perſons whatſoever, 
to do or commit any piracies or robberies. upon the ſeas, and. 
ſuch perſon and perſons ſhall thereupon do or commit any ſuch 
piracy or robbery, then all and every ſuch perſon or perſons 
whatſoever, ſo as aforeſaid ſetting forth any pirate, or aiding, . 
aſſiſting, maintaining, procuring, commanding, counſelling or 
adviſing the ſame, either on the land or upon the ſea, ſhall be 
and are hereby declared, and ſhall be deemed and adjudged to 
be acceſſary to ſuch piracy and robbery done and committed; 
and further, That after any piracy or robbery is or ſhall be com- 
mitted by any pirate or robber whatſoever, every perſon and 
perſons, who knowing that ſuch pirate or robber has done or 
committed ſuch piracy and robbery, ſhall on the land or upon 
the ſea, receive, entertain, or conceal. any ſuch pirate or robber, 
or receive or take into his cuſtody any ſhip, veſſel, goods or 
chattels, which have been by any ſuch pirate or robber pirati . 
cally. and feloniouſly taken, ſhall be and is hereby likewiſe de- 
glared, deemed and adjudged to be acceſſary to ſuch piracꝝ and 
robbery; and that after the ſaid nine and twentieth day of Sep- 
tember, all ſuch acceſſaties to ſuch piracies and robberies ſhall. 
and may be enquired of, tried, heard, determined and adjudged , 
after the common courſe of the laws of this land, according to 
the ſaid ſtatute made in the twenty-eighth year of King Henry 
the eighth, as the principals of ſuch piracies and robberies may 
and ought to be, and no otherwiſe; and being thereupon at- 
tainted, ſhall ſuffer ſuch pains of death, loſſes: of lands, goods 
and chattels, and in like manner, as the principals of ſuch pi- 
racies, robberies and felonies ought to ſuffer, according to the 
| G ſaid 
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faid ſtatute of King Henry the eighth, which is hereby declared 


to be and continue in full force; any thing in this preſent act 
contained to the contrary notwithſtanding. 


11. AND for as much as it will alſo conduce to the ſuppreſ- 
ſing of robberies on the ſea, if due encouragement be given, 
and rewards allowed, to ſuch commanders, maſters, and other 
officers, ſeamen, and mariners, as ſhall either bravely defend 
their own ſhipe, or take, ſeize and deſtroy pirates, ſea rovers, 
and enemies; Be it further enacted by the authority aforeſaid, 
That when any Engliſh ſhip ſhall have been defended againſt any 
pirates, enemies, or ſea rovers by fight, and brought to her de- 
ſigned port, in which fight any of the officers or ſeamen ſhall 
have been killed or wounded, it ſhall and may be lawful to and. 
for the judge of his Majeſty's High Court of Admiralty, or his 
ſurrogate in the port of Londen, or the mayor, bailiff, or chief 
officer in the ſeveral out-ports of this kingdom, upon the pe- 
tition of the maſter or ſeamen of ſuch ſhip, ſo defended as afore- 
faid, to call unto him four or more good and ſubſtantial mer- 
chants, and ſuch as are no adventurers or owners of the ſhip or 
goods ſo defended, and have no manner of intereſt. therein, and 
by advice with them to raiſe and levy upon the reſpective ad- 
venturers and owners of the ſhip andgoods ſo defended, by pro- 
ceſs out of the ſaid court ſuch ſum or ſums of money as him 
ſelf and the faid merchants, by plurality of voices, ſhall deter- 
mine and judge reaſonable, not exceeding two pounds fer centum. 
of the freight, and of the ſhip and goods ſo defended, accord- 
ing to the firſt coſt of the goods; which ſum or ſums of money 
ſo raiſed, ſhall be diſtributed among the captain, . maſter, offi- 
cers, and ſeamen of the ſaid ſhip, or widows and children of. 
the ſlain, according to the direction of the judge of the ſaid. 
court, or his ſurrogate in the port of London, or the mayor, 
bailiff, or chief officer in the ſeveral out ports of this kingdom, 
with the approbation of the merchants aforeſaid, .who ſhall pro-- 
portion the ſame, according to their beſt judgment, unto the 
ſhip's company as aforeſaid, having ſpecial regard unto the wi- 

dows 
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dows and children of ſuch as have been lain in that ſervice, 
and ſuch as have been wounded and maimed. 


12. Axp for the better and more effectual prevention of 
combinations and confederacies, for the running away with or 
deſtroying of any ſhip, goods and merchandizes ; Be it further 
enacted by the authority aforeſaid, That a reward of ten pounds 
for every ſhip or veſſel of one hundred tons or under, and fif- 
teen pounds for every ſhip or veſſel of a greater burthen, ſhall 
be paid by the captain, commander, or maſter of every ſhip or 
veſſel, wherein any ſuch combination or confederacy ſhall be ſet 
on foot, for the running away with or deſtroying any ſuch ſhip, 
or the goods and merchandizes therein laden, to ſuch perſon as 
ſhall firſt make a diſcovery thereof, upon due proof of ſuch 
combination or confederacy ; the ſame to be paid at the port 
where the wages of the ſeamen of the ſaid ſhip are or ought to 
be paid, after ſuch diſcovery and proof made. 


T3. ProviDeD alfo, that this act ſhall be in force for ſeven 
years, and to the end of the next ſeſſion of parliament after the 
expiration of the ſaid ſeven years, and no longer. [Made per- 
petual by 6 George 1. c. 19. and enforced by 8 George 1, c. 24.] 


Ax p for the more effectual proſecution and puniſhment of 
piracies, felonies, and robberies upon the ſea, and all other of- 
fences afore· mentioned; Be it declared and enacted by the au- 
thority aforeſaid, That the commiſſioners appointed or to be 
appointed by the afore-mentioned ſtatute Pl King Henry the 
eighth, or the commiſſioners for trial of pirates appointed by 
this act, ſhall, from and after the ſaid nine and twentieth day 
of September, one thouſand ſeven hundred, have the ſole power 
and authority of trying, hearing, and determining the faid 
crimes and offences, within all or any of the colonies and plan- 
tations in America, governed by proprietors, or under grants 
or charters from the crown, and of bringing the offenders to 
condign puniſhment ; and ſhall and may ifſue forth their war- 


G 2 rant 
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rant or warrants for the ſeizing and apprehending any pirates, 
felons, or robbers upon the ſea, or their confederates or ac- 
ceſſaries, being within any of the ſaid colonies and plantations, 
in order to their being brought to trial within the ſame, or any 
other plantation in America, according to this act, or ſent into 
England to be tried there; and that all and every governor and 
governors, perſon and perſons in authority in the ſaid colonies 
and plantations . governed by proprietors, or under charters as 
aforeſaid, ſhall aſiſt the commiſſioners and their ſubordinate ofti- 
cers in doing their duty, and alſo in the execution of ſuch war- 


rants and. otherwiſe, and ſhall deliver up to ſuch commiſſioner 
or commiſſioners, officer or officers, any pirates, felons and 


robbers upon the ſea, and their confederates and acceſſaries, in 
order to their being tried or ſent to England as aforeſaid ; any 
letters patents, grants or charters of government, in and about 
the ſaid plantations, or other uſages heretofore had or made 
to the contrary notwithſtanding. 


. 


15. AnD be it hereby further declared and enacted, That if 
any of the governors in the ſaid plantations, or any perſon or 
perſons i in authority there, ſhall refuſe to-yield obedience to this 
act, ſuch refuſal is hereby declared to be a forfeiture of all and 
every the charters granted for the government or propriety of 
ſuch plantation.. 


16. PROVIDED always, and be; it enacted by the. authority 
aforeſaid, That. whenſoever any commiſſion for the trial and pu- 
niſhment of the offences aforeſaid, or any of them ſhall be di- 
reed or ſent to any place within the juriſdiction of the cinque 
ports, that then every ſuch. commiſſion ſhall be directed unto 
the lord warden of the cinque ports for the time being, or ta 
bis lieutenant, and unto ſuch other perſons as the lord. high. 
chancellor, or keeper of the great ſeal of England for the time 
being, or commiſſioners for the cuſtody of the great ſeal, ſhall 
name and appoint ; and likewiſe that every inquiſition and trial, 


to be had by virtue of ſuch commiſſion ſo directed and ſent to 
any. 
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any place in the ſaid cinque ports, ſhall be made and had by 
the inhabitants of the ſaid cinque ports, or the members of the 
ſame, any thing in thin 4 to the contrary thereof notwith- 
ſtanding, 4:4, 1-40 


17. AND fot the prevention of ſeamen deſerting of mer- 
chant ſhips abroad in parts beyond the ſeas, which is the chief 
occaſion of their turning pirates, and of great detriment to trade 
and navigation in general; Be-it:enacted by the authority afore- 
ſaid, That all ſuch ſeamen, officers or ſailors, who ſhall deſert 
the ſhips or veſſels wherein they are hired to ſerve for that 
voyage, ſhall for ſuch offence Forkeit all N en as ſhall be 
Ra Fay ban 04 Ci 


18. And be it decken 8 * the 8 aforeſaid, 
That in caſe any maſter of a merchant ſhip or veſſel ſhall, after 
the nine and twentieth day of September, one thouſand ſeven 
hundred, during his being abroad, force any man on ſhore, or 
wilfully leave him behind in any of his Majeſty's plantations, 
or elſewhere, or ſhall refuſe to bring home with him again all 
ſuch of the men which he carried out with him, as are in a 
condition to return, when he ſhall be ready to proceed in his 
homeward- bound voyage, every ſuch maſter ſhall, being thereof 
legally convicted, ſuffer three months impriſonment without 
bail or MET. 


2 & 3 Anne. Cap. 8. A. N -2 703. 
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Seth, 1. HEREAS the giving aue endollmgereint to 
ſuch of the youth of this kingdom, as ſhall 
voluntarily betake themſelves to the ſea ſervice, and praQtice of 
ou and 0 others who: by: reaſon of their own or 


their 
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their parents poverty, are deſtitute of employment, or any law- 
ful means whereby to maintain themſelves, may greatly tend to 
the increaſe of able and experienced mariners and ſeamen, for 
the ſervice of her Majeſty's royal navy, and for the carrying on 
the trade and commerce of this kingdom; Be it therefore en- 
ated, by the Queen's moſt excellent Majeſty, by and with the 
advice and conſent of the: Lords ſpiritual and temporal, and 
commons in this preſent parliament afſembled, and by the au- 
thority of the fame, That from and after the five and twentieth 
day of March, in the year of our Lord one thouſand ſeven hun- 
dred and four, it ſhall and may be lawful to and for two or more 
juſtices of the peace, in their ſeveral and reſpective counties, 
ridings, or diviſions, as alſo to and for all mayors, aldermen, 
bailiffs, and other chief officers, and magiſtrates of any city, 
borougb, or town cotporate, within her Majeſty's kingdom of 
England, dominion. of Wales, and town of Berwick upon Tweed, 
and likewiſe to and for the churchwardens and overſeers of the 
poor (for the time being) of the ſeveral and reſpeRive pariſhes 
within the places aforeſaid, by and with the conſent and appro- 
bation of ſuch juſtices of the peace, mayors, aldermen, bailiffs, 
or ther the chief officers or. magiſtrates aforeſaid, to bind and 
put aut any boy or boys, who is, are, or ſhall be of the age of 
ten years, or upwards, or who is, are, or ſhall be chargeable, 
or whoſe parents are or ſhall: become chargeable to the reſpective 
pariſh or pariſhes wherein they inhabit, or who ſhall: beg for 
alms, to be apprentice and apprentices to the ſea ſervice, to any 
of her Majeſty's ſubjects, being maſters or owners of any ſhip or 
veſſel uſed in ſea ſervice, and belonging to any port or ports 
within the kingdom of England, dominion of Wales, or town 
of Berwick, upon; Tweed aforeſaid, for ſo long time, and until 
ſuch boys ſhall reipectively attain or come to the age of one 
and twenty years; and ſuch binding out any ſuch apprentice 
ſhall be as effectual in the law to all intents and purpoſes; as if 
ſuch boy were of fulliage, and by indenture had bound himſelf 
an apprentice :. and to the end that the time of the continuance 
of the ſervice of ſuch apprentice or apprentices may the more 

2 plainly 


1 

plainly and certainly appear, the age of every ſuch boy, to to 
be bound apprentice, ſnall be mentioned and inſerted in His in- 
dentures, being taken truly from a copy of the entry in the re- 
giſter book, wherein the time of his being baptized is or ſhall 
be entered, (where the ſame can or may be had) which copy 
ſhall be given and atteſted: by the miniſter, vicar, or curate of 
ſuch pariſh or pariſhes, wherein ſuch boy's baptiſm ſhall be 
regiſtered, without fee or reward, and may be writ upon paper” 7 
or parchment without any ſtamp or mark; and where no ſuch 
entry of ſuch boy's being baptized can be found, two or more 
of ſuch juſtices of the peace, and ſuch mayors, aldermen, and 
hailiffs, or other chief officers ſhall, as fully as they can, in- 
form themſelves of ſuch 'boy!s age; and from ſuch information 
ſhall inſert the ſame in the ſaĩd indentures; and the age of ſuch 
boy ſo inſerted and mentioned in the ſaid indentures (in relation 
to the continuance of his ſervice) ſhall be taken to nn! true 
age, without any face ou thereof. en 


4 Mew be it farther chaſte by the dureh aforeſaid, That 
the churchwardens and overſeers of the poor for the time being, 
of the ſeveral and reſpective pariſhes, from whence any ſuch 
boy ſhall be bound apprentice to the ſuid ſervice, as aforefaid, 
ſhall pay down to ſuch maſter, to whom the boy is bound, at 
the time of his binding, the ſum of fifty ſhillings, to provide 
neceſſary clothing and bedding for ſea ſervice, for ſuch boy, 
and the charges by this act appointed ſhall be allowed to the ſaid. 
churchwardens and overſeers on. their accounts. 


3. AnD whereas in many large pariſhes within this realm, 
there are ſeveral townſhips or villages, and overſeers of the poor, 
are choſen and appointed within and for each ſuch townſhip or 
village reſpectively; Be it therefore enacted, That the overſeers 
of the poor of every ſuch townſhip or village"ſhalf ind may, 
from time to time, within every ſuch townſhip or Village, do, 
perform and execute all and every the acts, powers, and autho 
rities hereby enacted or directed to be done, performed, or exe- 


cuted. 
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cuted by the churchwardens or overſeers of the poor of a pa- 
riſh; any thing herein contained to the contrary in any wiſe 
notwithRanding. % 


[ | v5 2d ei d, der | 
4. An be it further enacted by the authority aforeſaid, That 
no ſuch apprentice or apprentices ſhall be compelled or impreſ- 


| ſed, or permitted or ſuffered to liſt or enter him or themſelves 


into her Majeſty's ſervice at ſea,” or into the ſea ſervice of her 
Majeſty's heirs or ſucceſſors, till ſuch apprentice or apprentices 
reſpectively arrive to the age of 9 years. 


5. AND be it further aft; That the churchwardens and 
overſcers of the pariſh, out of which any ſuch boy ſhall be bound 
an apprentice, ſhall ſend the ſaid indentures to the collector of 
her Majeſty's cuſtoms, reſiding at or belonging to any port or 
ports within this kingdom of England, dominion of Wales, and 
town of Berwick upon Tweed, whereunto ſuch maſters or owners 
of ſhips or veſſels, to whom ſuch apprentice or apprentices ſhall 
be bound, do or may belong; who ſhall in a fair book or books, 
to be by him kept for that purpoſe, fairly enter from time to 
time, all and every indenture and indentures, whereby ſuch ap- 
prentice and apprentices ſhall be bound, and which ſhall be fo 
ſent unto him, and ſhall make an indorſement upon the faid 
indentures of the regiſtry thereof, ſubſcribed by the ſaid collec- 
tor, without taking any fee or other reward for the ſame: And 
every ſuch colleQor neglecting or refuſing to enter ſuch inden- 
tures, and indorſe the fame, or making falſe entries, - ſhall for- 
feit the ſum of five pounds for the uſe of the poor of the pariſh, 
from whence ſuch boy was bound apprentice: And all and every 
ſuch collector or collectors, or his or their lawful deputy or de- 
puties, of the ſaid ſeveral and reſpective ports, and from time 
to time tranſmit certificates in writing, under his or their hands, 
to the Lord High Admiral of England, or to the commiſſioners 
of the Admiralty for the time being, containing the names and 
ages of every ſuch apprentice reſpectively, and to what ſhip he 
belongs; and upon receipt of ſuch certificates, protections ſhall, 

from 


fa) 


from time to time, be made and given for ſuch apprentices, till 
they attain their ſeveral and reſpeQive ages of eighteen years, 
without any fee or reward to be taken for the lame; which cer- 
tificates, ſo as aforeſaid to be given, are not required to be writ 
upon ſtamped paper or parchment. 


6. AND be it further enacted by the authority aforeſaid, That 
all and every the perſon and perſons to whom any poor pariſh 
boy hath been, or hereafter ſhall be put apprentice, according 
to the ſtatute made in the forty-third year of the reign of Queen 
Eliſabeth, may, with the conſent and approbation of two or 
more juſtices of the peace of the ſame county, and dwelling in 
or near the ſame pariſh where ſuch poor boy was bound appren- 
tice, or by and with the conſent and approbation of any mayor, 
alderman, bailiff, or other chief officer or magiſtrate, of any 
city, borough, or town corporate, where ſuch poor boy was 
bound apprentice, at the requeſt of the maſter or miſtreſs, then 
living, of ſuch apprentice, or his or their executors, admini- 
ſtrators, or aſſigns, by indenture, aſſign and turn over ſuch poor 
boy apprentice to any maſter or owner of any ſuch ſhip or veſſel, 
uſing the ſea ſervice as aforeſaid, for and during the then re- 
maining time of his apprenticeſhip; which aflignment and aſ- 
ſignments of ſuch apprentices ſo as aforeſaid, ſhall be and are 
hereby declared to be good and effectual in law: All which in- 
dentures of aſſignment are hereby directed to be regiſtered, and 
certificates thereof given and tranſmitted by ſuch collector, at 
the ſaid ſeveral ports where ſuch pariſh apprentices ſhall be fo 
aſſigned over and bound to the ſea ſervice, in manner and form 
aforeſaid; and upon receipt of ſuch certificates, protections 
ſhall from time to time be made and given for ſuch apprentices, 
(fo to be aſſigned over as aforeſaid) till they ſhall attain their ſe- 
veral and reſpective ages of eighteen years, without fee or reward 
for the ſame, in like manner as aforeſaid. 


7. AND be it further enacted by the authority aforeſaid, That 


all and ſingular ſuch poor boys as are herein before-mentioned, 
| H Or 
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ox / intend by this preſent act to be bound and put out, and ſuch 
as ſhall be aſſigned over to the ſea ſervice as aforeſaid, during 
their ſeveral and reſpective apprenticeſhips, till ſuch time as they 
ſhall attain their ſeveral and reſpective ages of eighteen years, 
ſhall be, and are hereby declared to be exempted, freed, and 
diſcharged of and from payment of fixpence per month towards 
the better ſupporting of Greenwich Hoſpital ; the act of parlia- 
ment made in the ſeventh and eighth years of the reign of the 
late King William the third, (of glorious memory) intituled, 
An act for the increaſe and encouragement of ſeamen, or any clauſe 


in the ſame contained, to the contrary hereof in any wiſe not- 
withſtanding. 


8. AnD for the better providing ſuch apprentices with maſters 
for the faid ſervices; Be it further enacted by the authority 
aforeſaid, That all and every of her Majeſty's ſubjects, being 
maſters or owners of any ſhip or ſhips, veſſel or veſſels, uſed in 
the ſea ſervice as aforeſaid, of the burthen of thirty ton to the 
burden of fifty ton, be obliged to take one ſuch apprentice, 
and one more for the next fifty ton, and one more for each and 
every hundred ton, ſuch ſhip or veſſel ſhall exceed the burthen 
of one hundred ton: And ſuch maſter or owner of any ſhip or 
veſſel, refuſing to take ſuch apprentice or apprentices as afore- 
ſaid, ſhall forfeit the ſum of ten pounds, for the uſe of the 


poor of the pariſh from whence ſuch boy was bound appren- 
tice, 


9. Ax be it further enacted, That every maſter or owner of 
ſuch ſhip or ſhips, veſſel or veſſels, ſo obliged to take ſuch ap- 
prentice, or apprentices, after his arrival into any port or ports 
as aforeſaid, and before he clears out of ſuch port, ſhall give an 
account in writing, under his hand, to the collector of ſuch 
port to which he belongs, containing the names and numbers 
of ſuch apprentices as are then remaining in his ſervice. 


10 AnD 
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10. Axp for the better conveying and conducting all and 
every ſuch apprentice and apprentices, ſo to be bound as afore- 
ſaid, to his and their reſpective maſter and maſters; Be it fur- 
ther enacted by the authority aforeſaid, That all and every ſuch: 
apprentice, and apprentices ſhall, from time to time, be ſeve- 
rally and reſpectively ſent, conducted, and conveyed to the ſe- 
veral and reſpective ports, to which his or their maſter ſhall re- 
ſpectively belong, by the churchwardens and overſeers of the 
poor, or their agents, of the pariſh from whence-ſuch appren- 
tice is bound, and the charges thereof to be in the fame man- 
ner, as is provided: by an act of parliament made in the eleventh 
and twelfth years of the reign of his ſaid late Majeſty King 
William the third, intituled; An act for the more effeftual puniſb- 
ment of vagrants, and ſending them whither by-law they ought to be 
ſent. 


11. AND it hereby directed, That the counter part of all and 
every ſuch indentures, to be executed in the preſence by the ſe- 
veral and reſpective maſters of all ſuch apprentices, ſhalt be ſeal- 
ed and executed in the preſence of, and atteſted by the: collec- 
tor at the port aforeſaid, (where ſuch apprentices ſhall be bound 
or aſſigned over) and the conſtable or other officer, who ſhall 
bring or convey ſuch apprentices to the ſaid ſeveral and reſpec- 

tive maſters ; which conſtables or officers laſt mentioned, ſhall 
tranſmit and convey the counterparts of ſuch indentures to the 
churchwardens and overſeers of the ſeveral pariſhes from whence 
ſuch apprentices ſhall be bound, by the ſame ways and means as 
ſuch apprentice or apprentices were conveyed to the ſaid ſeveral 
and reſpective ports. 


12. AND be it further enacted by the authority aforeſaid, That 
two or more juſtices of the peace of the reſpective counties, and 
dwelling in or near any of the ports aforeſaid, and all mayors, 
aldermen, bailiffs, and other chief officers and magiſtrates of 
any city, borough, or town corporate, in or near adjoining to 
ſuch port or ports, to which ſuch ſhip or veſſel ſhall at any time 

| H 2 arrive, 
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arrive, ſhall have full power and authority, and are hereby au- 
thoriſed and impowered to enquire into, and examine, hear, 
and determine, all complaints of hard or ill uſage from the ſeve- 
ral and reſpective maſters to ſuch their apprentice and appren- 
tices, ſo to be bound or aſſigned over as aforeſaid, and alſo of 
all ſuch as already have or who ſhall at any time hereafter volun- 
tarily put themſelves apprentices to the ſea ſervice as aforeſaid ; 
and to make fuch orders therein, as now they are enabled by law 
to do in other caſes between maſters and apprentices. 


' 13. Axy be it further enacted by the authority aforeſaid, That 
every ſuch colleQor in every port or ports aforeſaid, ſhall, in 
their ſeveral and reſpective ſtations, keep an exact regiſter, con- 
taining as well the number and burthen of all ſuch ſhips and 
veſſels, together with the maſters or owners names, as alſo the 
names of ſuch apprentices in each ſhip and veſſel belonging to 
their reſpective ports, and from what pariſhes and places ſuch 
apprentices were reſpectively ſent ; and that ſuch collectors ſhall 
tranſmit true copies of ſuch regiſter, ſigned by them, to the 
quarter- ſeſſions, or to ſuch cities, boroughs, town corporate, 
pariſhes, or places, when and fo often as they ſhall be reafonably 
required ſo to do; for which copy or copies, ſo to be tranſmit- 
ted as aforeſaid, no fee or reward ſhall be taken: And that every 
ſuch colleQor refuſing or wilfully neglecting to tranſmit ſuch 
copies as aforeſaid, ſhall for every ſuch refuſal or neglect forfeit 
five pounds, for the uſe of the poor of the pariſh from whence 
ſuch boy was bound apprentice. 


14. AND be it further enacted, That every cuſtom-houſe 
officer or officers, at each and every of the ports aforeſaid, ſhall 
inſert, and are hereby required, from time to time, to inſert at 
the bottom of their cocquets, the number of men and boys on 
board the reſpective ſhips or veſſels, at their going out of every 
ſuch port, therein particularly deſcribing the apprentices by 
their reſpective names, ages, and the dates of their ſeveral in- 
dentures, for which no fee or reward ſhall be taken. 

15. AND 
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15. AnD for the encouragement of all ſuch as have, or ſhall 
voluntary bind themſelves apprentices to the ſea ſervice ; Be it 
further enacted by the authority aforeſaid, That all and every 
ſuch perſon and perſons, who have or ſhall fo voluntarily, and 
of his or their own accord, bind or put him or themſelves a 
prentice to any ſuch maſters or owners of any ſhip or veſſel as 
aforeſaid, ſhall not be compelled or impreſt into her Majeſty's 
ſea ſervice, or the ſea ſervice of her Majeſty's heirs or ſacceflors, 
for and during the term of three years, to be accounted from 
the dates of the reſpective indentures of ſuch voluntary appren- 
tice or apprentices ; all which indentures are hereby directed to 
be regiſtered, and certificates thereof given and tranſmitted by 
ſuch collector at the ſaid ſeveral ports where ſuch - apprentices 
already have become ſo bound, or that hereafter ſhall ſo bind 
themſelves, in manner and form as aforeſaid ; upon receipt of 
which ſaid ſeveral certificates, protections ſhall, from time to 
time, be made and given, for the ſaid firſt three years of their 
ſeveral reſpective apprenticeſhips, without either fee or reward 
for the ſame. | 


16. AnD for as much as divers diſſolute and idle perſons, rogues, 
vagabonds, and ſturdy beggars, notwithſtanding the many good 
and wholeſome laws to the contrary, do continue to wander up 
and down, pilfering and begging through all parts of this king- 
dom, to the great diſturbance of the peace and tranquility of 
the realm; for the more effectual ſuppreſſing ſuch diſorderly 
perſons, and to the end that they may be made ſerviceable and 
beneficial to their country; Be it further enacted by the autho- 
rity aforeſaid, That all lewd men ſervants, and every ſuch per- 
ſon and perſons, both men and boys, that are deemed and ad- 
judged rogues, vagabonds, and ſturdy beggars, (not being felons) 
by an act of parliament made in the nine and thirtieth year of 
the reign of the ſaid late Queen E/zabeth, for puniſhing of 
rogues, © vagabonds, and ſturdy beggars, ſhall be and are hereby 
directed to be taken up, ſent, conducted and conveyed into her 
Majeſty's ſervice at ſea, or the ſervice at ſea of her Majeſty's 

heirs 
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heirs or ſucceſſors, | by ſuch ways, methods, and means, and in 
ſuch manner and form, as is directed for vagrants by the 
ſaid before - mentioned act of parliament, made in the ſaid ele- 
venth and twelfth years of the reign of the ſaid late King Wil- 
liam the third, for the more effectual puniſhment. of vagrants, 
and ſending them whither by law they ought to be ſent. 


17. AnD whereas owners and maſters of merchant ſhips are 
at great charge in educating and bringing up the pariſh children, 
till they come to the age of eighteen. years, and other volun- 
tary apprentices three years, at which time they are capable to 
ſerve in her Majeſty's ſhips of war; Be it enacted by the autho- 
rity aforeſaid, When ſuch apprentices ſhall be impreſſed, or vo- 
luntary enter themſelves into her Majeſty's ſervice, - the ſaid 
owners or maſters of ſuch apprentices, their executors, admini- 
ſtrators, or aſſigns, ſhall be intitled to able ſeamen's wages, for 
ſuch of their apprentices as ſhall upon due examination be found 
qualified for the ſame, notwithſtanding their indentures of ap- 
prenticeſhip. . | 


18. AND be it, further enacted by the authority. aforeſaid, 
That all the penalties and forfeitures enacted by this act, ſhall, 
by warrant under the hands and ſeals of any two or more juſ- 
tices of the peace, of the ſame county, city, borough, or town- 
corporate, be levied by diſtreſs and ſale of the goods and chat- 
tels of the offender, which ſale ſhall be good in the law againſt 
ſuch offender. 


19. AND whereas upon the act of parliament before men- 
tioned, made in the ſeventh and eighth years of the reign of the 
faid late King Milliam the third, intituled, An a for the increaſe 
and encouragement of ſeamen ; as alſo upon the act of parliament 
made in the eighth and ninth years of the reign of the ſaid late 
King Milliam the third, intituled, An adt to inforce the act for 
encouragement of ſeamen, ſeveral doubts have ariſen, whether any 


diſabled ſeamen, their children, or the nt ia and children of 
3 ſeamen 
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ſeamen ſlain, killed, or drowned in fea fervice, other than ſuch 
as are expreſsly qualified by the faid faſt mentioned acts, may be 
admitted and provided for in G, Hoſpital, when any va- 
cancies happen therein; Be it therefore enactedꝭ for the encou- 
ragement of all perſons who do or ſhall fee it ea, That at any 
time hereafter, u hen any ſuch vacancy or vacancies thall hap- 
pen in the ſaid hoſpital, that the lord high admiral of Eng un, 
or commiſſioners executing the office of lord high admiral of 
England, for the time being, ſhall have full power and autho- 
rity, and is and are hereby impowered and authorized, from 
time to time, to nominate and appoint any diſabled ſeamen, 
their wives and children, and the widows and children of ſca- 
men ſlain, killed, or drowned in the ſea ſervice, to be main- 
tained and provided for in the ſaid hoſpital, as the ſaid lord 
high admiral, or commiſſioners executing the office of lord high 
admiral, ſhall think fit or ſee occaſion, any thing in the ſaid 
two ſeveral acts of parliament laſt mentioned, or in the letters 
patents in the ſaid acts mentioned, contained to the contrary 
hereof in any wiſe notwithſtanding. 


20. And for the encouraging all ſuch ſhips or veſſels as ſhall 
be imployed in bringing coals for fupplying the city of Lindon, 
and other ports of this kingdom, at more reaſonable rates than 
during this war they have hitherto been; Be it enacted by the 
authority aforeſaid, That from and after the five and twentieth 
day of March, one thouſand ſeven hundred and four, there ſhall 
be allowed yearly, during the preſent war, free from impreſſing, 
fo every maſter of any ſhip or veſſel imployed in the coal trade, 
before the ſaid maſter and maſter's mate, and carpenter, one 
able ſeaman for every hundred ton in burthen, not exceeding 
three hundred tons, that ſuch ſhip or veſſel contains, which 
ſhall be made appear by a certificate from the cuſtom-houſe of 
what number of tons ſuch ſhip or vellet is really of, according 
to the gages or meaſures mentioned in an act paſſed in the fifth 
and fixth year of their late Majeſties King William and Queen 
Mary, for laying a -"_ on tonnage of ſhipping, and if any 

captain, 


x 
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captain, lieutenant, -or other officer, ſhall preſume to impreſs 
or take any men allowed by this act as aforeſaid, ſuch captain, 
lieutenant, or other officer, ſhall forfeit to the maſter or owner 
of ſuch ſhip- or veſſel, ten pounds for every man he ſhall ſo im- 
preſs or take; to be recovered, with coſts of ſuit, by action of 
debt, bill, plaint, or information, in any of her Majeſty's 
courts of record, wherein no effoin, protection, privilege, in- 


junction, or order of reſtraint, ſhall be in any wiſe 1 or 
allowed. 


4 Ann. Cap. 19. A. D. 1708. 


An Ad * the * and Increaſe of Seamen, and for the 
"(er and ſpecdier AE ber Majeſty's Fleet, 


Sect. 1. ND for che encouragement of all ſeamen, who 
are or ſhall be in her Majeſty's ſeryice at ſea, it 
is hereby declared and enacted by the authority aforeſaid, That 
every ſeaman who, from and after the five and twentieth day of 
March, one thouſand ſeven hundred and fix, ſhall be turned 
over from one ſhip to another in her Majeſty's ſervice, or turned 
on ſhore, as not being fit for her Majeſty's ſervice, _ ſhall be paid 
his wages which ſhall appear to be due to him in the ſhip from 
which he was turned over, before ſuch ſhip to which he ſhall 


be turned over to go to ſea, either in money or by a ticket, 


* which ſhall intitle him or his aſſigns to payment within one 


month after the ſaid ticket ſhall be preſented to the commiſſi- 
oners of the navy at their office, No mariner entered and con- 
tinuing in the Queen's ſervice, to be arreſted during this war, 
for a debt not exceeding 20 J. 


2. AND whereas by an act made in the ſecond year of her 
Majeſty's reign, intituled, An act for the increaſe of ſeamen, and 
better encouragement of navigation, and the ſecurity of the coal trade, 
proviſion is made for putting out of pariſh children apprentices 

to 


L IF Þ 

to maſters of trading ſhips and veſſels at the age of ten years; It 
is hereby enacted, That no ſuch maſter ſhall be obliged to take 
any ſuch apprentice under the age of thirteen years, or who ſhall 
not appear to be fitly qualified both as to health and ſtrength of 
body for that ſervice; and any widow of the maſter of ſuch 
ſhip or veſſel or the executor or adminiſtrator of ſuch maſter, who 
ſhall have been obliged to take ſuch pariſh boys apprentice” to 
them, ſhall have the ſame power of affigning over ſuch appren- 
tices to any other maſters of ſhips or veſſels, who have not their 
compliment of apprentices required by the faid recited act, to 
be entertained by them, as is given by the ſaid act to ſuch per- 
ſons, as have taken children apprentices in purſuance of the 
ſtatute made in the forty-third year of Queen Elizabeth. 


3. AND whereas all ſuch perſons, who in purſuance of the 
ſaid act have voluntarily bound, or hereafter ſhall ſo bind them- 
ſelves apprentices to ſuch maſters or owners, as therein is expreſſ- 
ed, are exempted from her Majeſty's ſervice for the term of three 
years, from the date of their reſpective indentures : and whereas 
ſuch exemptions from her Majeſty's ſea ſervice for the term of 
three years, which was intended for the encouragement of land- 
men, to bind themſelves apprentices to the ſea ſervice, hath 
been manifeſtly abuſed for the exempting and protecting of ſea- 
men from the ſaid ſervice, who having bound themſelves ap- 
prentices, have claimed ſuch exemption, and demanded protec- 
tions accordingly, to the great hindrance and prejudice of her 
Majeſty's ſea ſervice ; Be it therefore further enacted and de- 
clared, That no perſon or perſons of the age of eighteen years 
ſhall have any exemption or protection from her Majeſty's ſea 
ſervice, who ſhall have been in any ſea ſervice, before the time 
they bound themſelves apprentices; any law or ſtatute to the 
contrary thereof in any wiſe notwithſtanding. 


4. AND whereas by an act of parliament made in the ſecond 
year of the reign of King Philip and Queen Mary, intituled, An 
at touching watermen and bargemen upon the river Thames, it was 

I enacted, 
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enacted, That if any perſon or perſons, which from and after the: 


time therein mentioned, ſhould uſe and exerciſe the occupation 
of rowing betwixt Graveſend and Windſor, which in the time of 
the execution of any commiſſion of preſſing, that ſhould be had 
for the ſervice of the King and Queen's Majeſty in their affairs, 

ſhould willingly, voluntarily, and obſtinately withdraw, hide, 
or convey him or themſelves in the ſame time of preſſing, into 
ſecret places and out corners, and after, when ſuch time of 
preſſing is overpaſſed, ſhould return and come again to the river 

of Thames, to row betwixt Graveſend and Windſor aforeſaid, and 
that duly proved by two indifferent witneſſes before the lord, 
mayor, and court of aldermen, or juſtices of the peace, and. 
two of the rulers of the company of watermen, that then he. 
or they ſo doing and offending, ſhall ſuffer impriſonment for the- 
ſpace-of two-weeks, and. be. baniſhed any more to row. from 

thenceforth upon the ſaid river of Thames, by the ſpace of one. 
whole year and a day. then next following : and whereas by an. 
act made in the eleventh year of his late Majeſty King William 
the third, intituled, An act for the explanation and better execu- 
tion of former als made touching watermen and uberrymen, rowing. 
on the river Thames, and. for the better ordering and governing 
the ſaid watermen, wherrymen, and lightermen upon the ſaid. 
river, between. Graveſend and. Windſor, perſons. who keep or. 
work, or ſhall be employed in rowing or navigating any lighter 
or lighters, or other great craft, (except, as in the. ſaid act is 
excepted) ſhall be regiſtered in the company of watermen. And. 
whereas in this time of war, divers watermen,. bargemen, ligh- 
termen, and wherrymen, belonging to the ſaid river, do ab- 
ſcond and not enter themſelves. into her Majeſty's ſervice and 
it being highly neceſſary that a convenient number of ſuch wa- 
termen, bargemen,  lightermen,, and wherrymen, ſhould. from 
time to time be obliged to ſerve. on board her. Majeſty's fleet; 

Be it enacted by the authority aforeſaid, That in caſe ſuch num-- 
ber of them as the lord high admiral, or any three or more of 
the commiſſioners for executing the office of lord high admira} 
of England for the time being, ſhall from time to time give no- 

dice. 
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tice to the ſaid company of watermen, there ſhall be occaſion 
for to ſerve her Majeſty, her heirs and ſucceſſors, (being duly 
ſummoned by leaving notice in writing at the place of their 
uſual abode by the company) within ten days after ſuch ſum- 
mons, ſhall not appear before the rulers of the ſaid watermens 
company, to be ſent on board her Majeſty's fleet, ſuch perſon 
or perſons ſo ſummoned, and being duly convicted before the 
lord mayor and court of aldermen of the city of London, or two 
juſtices of the peace of the ſaid city, and two of the ſaid rulers, 
that then he or they ſo doing and offending, ſhall fuffer impri- 
ſonment during the ſpace of one month, and be diſabled from 
rowing, or working upon the faid river of Thames, and of en- 
joying any the advantages or privileges of the ſaid company for 
the ſpace of two years, 


12 Ann, Stat. 2. Cap. 18. A. D. 1713. 


An AF fer preſerving all ſuch Ships and Goods thereof, which ſhall 
happen to be forced on Shore, or ſtranded upon the Coaſts of this 
Kingdom, or any other of ber Majeſty's Dominions. 


Sect. 1, HEREAS by an act made in the third year of 
the reign of King Edward the firſt, concerning 

wrecks at ſea, it is enacted, That where a man, a dog, or a 
cat, eſcape quick out of the ſhip, that ſuch ſhip, nor barge, 
nor any thing in them, ſhall be adjudged a wreck, but the goods 
ſhall be ſaved, and kept by view of the ſheriff, coroner, or the 
King's bailiff, and delivered into the hands of ſuch as are of the 
town where the goods were found ; ſo that if any ſue for thoſe 
goods, and prove that they were his, within a year and a day, 
they ſhall be reſtored to him without delay, and if not, they 
ſhall remain to the King, or to ſuch others to whom wreck be- 
longeth, and he that otherwiſe doth, and thereof be attainted, 
ſhall be awarded to priſon, and make fine at the King's will: and 
whereas by another act made in the fourth year of the reign of 
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the ſaid King Edward the firſt, intituled, De gfficio Coronatoris, 
concerning the wreck of the ſea, it is enacted, That whereſo- 
ever it be found, if any lay hands of it, he ſhall be attached 
by ſufficient pledges, and the price of the wreck ſhall be va- 
lued, and delivered to the town; and whereas great complaints 
have been made by ſeveral merchants, as well her Majeſty's ſub- 
jects as foreigners, trading to and from this kingdom, that many 
ſhips of trade, after all their dangers at ſea eſcaped, have un- 
fortunately near home, run on ſhore, or been ſtranded on the 
coaſt thereof ; and that ſuch ſhips have been barbarouſly plun- 
dered by her Majeſty's ſubjects, and their cargoes imbezilled, 
and when any part thereof has been ſaved, it has been ſwallowed 
up by exorbitant demands for falvage, to the great loſs of her 
Majeſty's revenue, and to the much greater damage of her Ma- 
jeſty's trading ſubjects; For remedy whereof be it enacted by the 
Queen's moſt excellent Majeſty, by and with the advice and con- 
ſent of the Lords ſpiritual and temporal, and commons, in this 
preſent parliament aſſembled, and by the authority of the ſame, 
That the ſheriffs, juſtices of the peace of every county, or county 
of a city or town, and alſo all mayors, bailiffs, and other head: 
officers of corporations and. port-towns near-adjoining to the ſea,. 
and all conſtables, headboroughs,. tithingmen, and. officers of. 
the cuſtoms in all-and every ſuch places ſhall,, upon application. 
made to them, or any of them, by or on the behalf of any 
commander or chief officer of any ſhip or veſſel of any of her 
Majeſty's ſubjects, or others, being in danger of being ſtranded: 
or run on ſhore, or being ſtranded or run on ſhore, are hereby 
impowered and required to command the - conſtables of the ſe- 
veral ports within her Majeſty's dominions, neareſt to the ſea: 
coaſts where any ſuch ſhip-or veſſel ſhall be in danger, as afore- 
ſaid, to ſummon and call together as many men as ſhall be 
thought neceſſary to the aſſiſtance, and for the preſervation of 
fuch ſhip or veſſel ſo in diſtreſs, as aforeſaid, and their cargoes, 
and that if there ſhould be any veſſel, either man of war or. 
merchant's ſhip, belonging to her Majeſty, or any of her ſub- 
jects, riding at anchor near the place where ſuch ſhip or veſſel 
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is in diftreſs or danger, as aforeſaid, the officers of the cuſtoms, 
and conſtables above-mentioned, or any of them, are hereby 
empowered and required to demand of the ſuperior officers of 
ſuch ſhip or veſſel ſo riding at anchor, as aforeſaid, aſſiſtance by 
their boats, and fuch hands as they can conveniently ſpare, for 
the ſaid ſervice and preſervation of the faid ſhip or veſſel ſo in 
diſtrefs,. as aforeſaid ; and that in caſe ſach ſuperior” officer of 
ſuch ſhip or veſſel riding at anchor, as aforeſaid, ſhall refuſe or 
neglect to give ſuch aſſiſtance, he ſhall forfeit for the ſame the 
ſum of one hundred pounds," to be recovered by the ſuperior offi- 
cer of the ſaid ſhip ar veſſel fo in diſtreſs, as aforeſaid, together 
with their coſts. of ſuit, in any of her Majeſty's courts of re- 
card, by action, debt, bill, phint or information, 3 no 
eſſoin, * of law, or protection ſhall be n 5 


2. AND for the encouragement of ſuch. — ſhall give 
their aſſiſtance to ſuch ſhips or veſſels ſo in diſtreſs, as aforeſaid; 
Be it further enacted, That the ſaid collectors of the cuſtoms, 
and the maſter or commanding officer of any ſhips or veſſels, 
and all others who ſhall act or be employed in the preſerving of 
any ſuch ſhip or veſſel in diftreſs,. as aforeſaid; or their cargoes, 
mall within thirty days after the ſervice performed be paid-a 
reaſonable reward for the ſame, by the commander, maſter, or 
other ſuperior officer, mariners or owners of the ſhip or veſſel fo 
in diſtreſs, as aforeſaid, or by the merchant, whoſe ſhip,. veſſel, 
or goods ſhall be ſo ſaved, as aforeſaid ; and in default thereof, 
the ſaid ſhip, veſſel or goods ſo ſaved, as aforeſaid, ſhall remain 
in the cuſtody of ſuch officer of the cuſtoms, or his deputy, 
until ſuch time that all charges ſhall be paid, and until the ſaid 
officer of the cuſtoms, or his deputy, and the ſaid maſter or 
other officers of the ſhip or veſſel, and all others ſo employed, 
as aforeſaid, ſhall be reaſonably gratified for their ſaid aſſiſtance 
and trouble, or good ſecurity given for that purpoſe, to the ſa- 
tisfaction of the ſeveral parties that are to receive the ſame ;. and 
that in caſe after ſuch ſalvage, the commander or other ſuperior 


officers, mariners or owners of ſuch ſhip or veſſel fo ſaved, as. 
2 | aforeſaid, 


C7 
aforefald, or merchant whoſe goods ſhall be fo ſaved, as afore- 
ſaid, ſhall diſagree with the ſaid officer of the cuſtoms, or his 
deputy, tanching the monies deſerved by any of the perſons ſo 
employed, as aforeſaid, it ſhall be lawful for the commander 
of ſuch ſhip or veſſel ſo ſaved, or the owner of the goods, or 
the merchant intereſted therein, and alſo for the ſaid officer of 
the cuſtoms, or his deputy, to nominate three of the neigh- 
bouring juſtices of the peace, who ſhall thereupon adjuſt the 
quantum of the monies or gratuities to be paid to the ſeveral 
perſons acting or being employed in the ſalvage of the ſaid ſhip, 
veſſel or goods; and ſuch adjuſtments ſhall be binding to all 
parties, and ſhall be recoverable in an action at law to be brought 
in any of her Majeſty's courts of record, by the reſpective per- 
ſons to whom the ſame ſhall be allotted by the ſaid juſtices of 
the peace; and in caſe it ſhall happen, that no perſon ſhall ap- 
pear to make his claim to all or any the goods that ſhall be 
ſaved, that then and in ſuch caſe, the chief officer of the cuſ- 
toms of the neareſt port to the place where the ſaid ſhip or veſſel 
was ſo in diſtreſs, as aforeſaid, ſhall apply to three of the neareſt 
Juſtices of the peace, who ſhall put him or ſome other reſpon- 
ſible perſon in poſſeſſion of the ſaid goods, ſuch juſtices of the 
peace taking an account in writing of the ſaid goods, to be 
ſigned by ſuch officer of the cuſtoms; and if the ſaid goods 
ſhall not be legally claimed within the ſpace of twelve months 
next enſuing, by the rightful owner thereof, then public ſale 
ſhall be made thereof, and if periſhable goods, forthwith to be 
ſold, and after all charges deducted, the reſidue of the monies 
arifing by ſuch ſale, with a fair and juſt account of the whole, 
ſhall be tranſmitted to her Majeſty's Exchequer, there to re- 
main for the benefit of the rightful owner when appearing, who 
upon affidavit or other proof made of his or their right or pro- 
perty thereto, to the ſatisfaction of one of the barons of the 
court of Exchequer, ſhall — * order receive the ſame out 
of the Exchequer. | N 
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3. AND it is hereby alſo enacted, That if any perſon or per- 
fons whatſoever, beſides thoſe impowered by the ſaid officers of 
the cuſtoms, or his deputy, and the conſtables, as aforeſaid, ſhall 
enter or endeavour to enter on board any ſuch ſhip or veſſel fo 
in diſtreſs, as aforeſaid, without the leave or conſent of tlie 
commander, or other ſuperior officer of the faid ſhip, or of the 
faid officer of the cuſtoms or his deputy, or of the ſaid conſta- 
ble, or ſome or one of them employed for the ſervice and pre- 
ſervation. of the faid ſhip or veſſel as aforeſaid; ' or in caſe any 
perſon ſhall moleſt him, them, or any of them, in the ſaving 
of the ſaid ſhip, veſſel, or goods, or ſhall endeavour to impede 
or hinder the ſaving of any ſuch ſhip, veſſel, or goods, or when 
any ſuch- goods are ſaved, ſhall take out or deface the marks of 
any ſuch goods, before the ſame ſhall be taken down in a book 
or books for that purpoſe provided by the commander or ruling 
officer, and the firſt officer of the cuſtoms, as aforeſaid, ſuch 
perſon or perfons ſhall, within the ſpace of twenty days, make 
double ſatisfaction to the party grieved, at the diſcretion of the 
two next juſtices of the peace, or in default thereof, ſhall by 
ſuch juſtices of peace be ſent to the next houſe of correction, 
where he ſhall continue and be employed in hard labour by the 
ſpace of twelve months then next enſuing; and that it ſhall be 
lawful for any commander or ſuperior officer of the ſaid ſhip or 
veſſel ſo in diſtreſs as aforeſaid, or for the ſaid officer of the cuſ- 
toms, or conſtables on board of the ſame ſhip or veſſel; to repel 
by force any ſuch perſon or perſons as ſhall, without ſuch leave 
or conſent from the ſaid commander or ſuperior officer, or the 
ſaid officer of the cuſtoms, or his deputy, or ſuch conſtables as 
aforeſaid, preſs on board the ſaid ſhip or veſſel ſo in diſtreſs as 
aforeſaid, and thereby moleſt them in the n or _ _ 
thip or veſſel fo in diſtreſs as aforeſaid. | 


4. AND it is hereby likewiſe enacted, That in caſe-any' goods 
hall be found upon any perſon or perſons, that were ſtolen or 
carried off from any ſuch ſhip or veſſel ſo in diſtreſs as aforeſaid, 
he, ſhe, or they, on whom ſuch goods ſhall be found, ſhall 


im- 
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immediately, upon demand, deliver the ſame to the owner there- 
of, or to ſuch. perſon by ſuch owners authoriſed to receive the 
fame, or in default thereof, ſhall be liable to pay treble the va · 


lue of ſuch goods, to be recovered by ſuch owner in an action at 
as, to be brought for the ſame. 


5. And it is hereby moreover enacted, That if any oikfoa or 
perſons ſhall make, or be aſſiſting in the making any hole in the 
bottom, ſide, or any other part of any ſhip or veſſel fo in diſtreſs 
as aforeſaid, or ſhall ſteal any pump belonging to any ſhip or 
veſſel fo in diſtreſs as aforeſaid, or ſhall be aiding or abetting in 
the ſtealing ſuch pump as aforeſaid, or ſhall wilfully do any 
thing tending to the immediate loſs or deſtruction of ſuch ſhip or 
veſſel, ſuch perſon or perſons ſhall be, and are hereby made 
guilty of felony, without any benefit of his, her, or their 
clergy. | 


6. And be it further enacted by the authority aforeſaid, That 
if any action, ſuit or information, ſhall be commenced or pro- 
ſecuted againſt any perſon or perſons, for any thing that he or 
they ſhall do, or cauſe to be done, in purſuance of this act, and 
executing any of the powers and: authorities, -or any of the or- 
ders or directions therein mentioned, all and every perſon and 
perſons ſo ſued in any court, whatſoever, ſhall and may plead the 
general iſſue, and give this act and the ſpecial matter in evi- 
dence; and if in any ſuch ſuit the plaintiff or proſecutor ſhall 
become nonſuit, or forbear proſecution, or diſcontinue the ſuit, 
or if a verdict ſhall paſs againſt him, or judgment be given 
againft him upon a demurrer, then in any of the ſaid caſes, the 
defendant or defendants ſhall recover fall cofts, for which he 
and they ſhall have the like remedy, as where coſts by law are 
awarded; and this a& ſhall be taken and allowed in all courts 
within this kingdom as a public act, and all judges and juſtices 
are hereby required to take notice thereof as ſuch, without ſpe- 
cial pleading of the ſame. 


7. PRO- 
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d. PAD heréftheleſß, if any officer of the euſtoms, or 
his deputy, ſo impowered as above, ſhall, by fraud, or wilful 
neglect, abuſe the truſt ſo hereby repoſed in him as aforeſaid, 
and ſhall be convicted thereof in, due form. of law, ſuch officer, 
or his deputy, mall reſpectively forfeit treble damages to the 
party grieved, to be recovered in any action or ſuit to be brought 
in any court of record, and ſhall from thenceforth be fully diſ- 
abled and rendered incapable of the ſame, or we other mw" 
ment wlativg, to n cuſtoms. | 


9, y N it is denn Girthas ed that this act, and the 
ſeveral clauſes herein contained, ſhall take effect from and after 
the firſt day of Auguſt, in the year of our Lord one thouſand ſe- 
ven hundred and fourteen ; and that for the better obſerving _- * 
the ſame, this act ſhall be read four times in the year, in all the 
pariſh churches and chapels of every ſea-port town, and upon 
the ſea coaſt in this kingdom, upon the Sunday next before Mi- 
cbaelmas-day, Chriſtmas-day, Lady-day, and Midſummer-day, in 
the morning, immediately after the prayers, and before the ſer- 
mon. 


9. ProvipeD always, and it is hereby enacted, That neither 
this act, nor any thing herein contained, ſhall any ways extend 
to deprive, or any ways prejudice her royal Majeſty, her heirs 
or ſueceſſors, or any claiming under them, or any of them, of 
any patentee or grantee of the crown, or any lord or lords of 
any. manor or manors, or other perſon whatſoever, of or in rela- 
tion to any right which they or any of them reſpeCtively have, 
or ſhall have, or lawfully may claim to any wreck or wrecks, 
or any goods that are or ſball be floatſam, jetſam or legan, but 
that ſuch reſpective rights ſhall be enjoyed in as full, ample, and 
beneficial a manner, in every reſpec, as if this att had never 
1 made. 


10. PROVIDER D, That this act ſhall continue in force for the 
ſpace of three years, and from thence to the end of the next 
K ſeſ- 
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ſeſſion of parliament, and no longer. Made perpetual by 4 
Geo. 1. c. 12.] 


4 Geo. 1. Cap. 12. A. D. 1717. 


An Act for enforcing and making perpetual an Af of the twelfth 

Year of ber late Majeſty, intituled, * An Act for the preſerving 
of all ſuch Ships, and Goods thereof, which ſhall happen to be for- 
ced on Shore, or ſtranded upon the Coaſts of this Kingdom, or 
any other of her Majeſly's Dominions, and for inflicting the 
Puniſhment of Death en ſuch as ſhall wilfully burn or deſtroy 
« Ships. 


= - - * 


Sec. 1. HERE As the Act made in the twelfth year 

of the reign of her late Majeſty Queen Arne, 
intituled, An a& for the preſerving of all ſuch flips and goods 
thereof, which ſhall happen to be forced on ſhore, or ftranded upon 
the coaſts of this kingdom, er any other of ber Majeſty's dominions, 
will expire at the end of this preſent ſeſſion of parliament, unleſs 
the ſame be continued: And whereas the ſaid act hath been 
found by experience to be of great uſe and benefit to the ſea-fa- 
ring men and merchants of this kingdom, and other his Ma- 
jeſty's dominions ; Be it therefore enacted by the King's moſt 


excellent Majeſty, by and with the advice and conſent: of 'the 


lords ſpiritual and temporal, and commons, in this preſent par- 
liament aſſembled, and by the authority of the ſame, That the 
ſaid recited act, intituled, An act for the preſerving of all. ſuch 
ſhips, and goods thereof, wehich ſhall happen to be forced on ſhore, ur 
ſtranded uen the coaſ's of this kingdom, or any other of her Majeſty's 


dominions, and all the clauſes,” matters and things therein contain- 


ed, ſhall be and is hereby declared to be made perpetual. 


2. Pnovined always, and it is hereby further enacted, 
That the ſaid act, or any thing therein contained, ſhall not be 
conſtrued to extend to, or any ways effect the ancient juriſdic- 
tion and uſage * the Admualry-court of the cingue ports, or 


the 
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the officers thereto belonging; but the proper officers of the ſaid 
Admiralty-court ſhall be, and are hereby. authoriſed and im- 
powered to put the {aid act into execution, within the juriſdic- 
tion of the ſaid cingue ports, in as full and ample manner, to all 
intents and purpoſes, as any other perſon or perſons are by the 
ſaid act appointed to do, in any other parts of this kingdom. 


3. Axyp for the effectual preventing the wilful caſting FU 
burning or otherwiſe deſtroying of ſhips, by the owners, maſters 
and mariners thereof, and thereto belonging, Be it enacted by 
the authority aforeſaid, That if any owner of, or captain, maſ- 
ter, mariner, or other officer belonging to any ſhip, ſhall, after 
the twenty-fourth, day of June, which , ſhall be in the year of 
our Lord one thouſand ſeven hundred and eighteen, wilfully caſt 
away, burn or otherwiſe deſtroy the ſhip of which he is owner, 
or unto which he belongeth, or in any manner of wile direct or 
procure the ſame to be done, to the prejudice of any perſon or 
perſons that ſhall underwrite any policy or policies of inſurance 


thereon, or of any merchant or merchants that ſhall load goods 
thereon, he ſhall ſuffer death. 


And by the 11 Geo, 1. Cap. 19. Set. 6, 


6. AND whereas ſome doubts have ariſen touching the nature 
of the offence provided againſt by the ſaid recited act, and the 
trial and puniſhment to be had and inflicted for the ſame, Be it 
therefore enacted and declared by the authority aforeſaid, That 
if any owner of, or captain, maſter, officer, or mariner belong- 
ing to any ſhip or veſſel, ſhall after the four and twentieth day 
of June, one thouſand ſeven hundred and twenty-five, wilfully 
caſt away, burn, or otherwiſe deſtroy the ſhip or veſiel of which 
he is owner, or to which he belongeth, or in any wile direct or 
procure the ſame to be done, with intent or deſign to prejudice 
any perſon or perſons, that hath or ſhall underwrite any policy 
or policies of inſurance thereon, or of any merchant or mer- 


chants that ſhall load goods thereon, or of any owner or_owners 
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df Tuch ſhip or veſſel, the perſon or perſons offending therein, 
being thereof lawfully convicted, ſhall be deemed and adjudged 
a felon or felons, and ſhalt ſuffer as in caſes of felony without 
benefit of clergy. TE 


7. An be it further nated by the Aan aforeſaid, That 
if any of the ſaid offences, in wilfully caſting away, burning, or 
otherwiſe deſtroying any ſhip or veſſel as aforeſaid, ſhall be com- 
mitted within the body of any county of this realm, the ſame 
ſhall and may be enquired of, tried, determined, and adjudged 
in the ſame courts, in ſuch manner and form, as felonies done 
within the body of any county, by the laws of this realm, ate 
to be enquired of, tried, determined, and adjudged; and if any 
of the ſaid offences ſhall be committed upon the high ſeas, the 
ſame ſhall be enquired of, tried, determined, and adjudged be- 
fore ſuch court, and in ſuch manner and form, as in and by an 
act made in the eight and twentieth year of the reign of King 
Henry the eighth, is directed and appointed for the enquiring, 
trying, determining, and adjudging of felonies done upon the 
high ſeas. 


6 Geo. 1. Cap. 1. A D. 1719. 


An Act for the better ſecuring certain Powers and Privileges inten- 
ded to be granted by his Majefty, by two Charters for Aſſurance of 
Ships and Merchandizes at Sea, and for lending Money upon Bot- 
temry, and for reſtraining ſeveral extravagant and unwarrantable 
Practices therein mentioned. 


Sect. 1. OST gracious Sovereign, Whereas it hath for 
many ages paſt been eſteemed good policy, by 

all proper ways and means, to ſecure and encourage the trade of 
this realm, whereby the wealth and ſtrength of the ſame, and 
particularly the ſhipping, navigation, and public revenues there- 
of, have been increaſed ; and it hath been, time out of mind, 
I a 
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a cuſtom or uſage amongſt merchants, ns well of this realm as 
of foreign nations, when they make any adventures at ſea, 
(eſpecially into remote or dangerous parts) to give a premium 
or conſideration to particular perſons, to have from ſuch parti- 
cular perſons aſſurance of or upon ſhips, goods or merchandizes 
adventured, or ſome of them, at ſuch rates or prices as the 
parties aſſurers, and the parties aſſured can agree, which kind 
of contract or dealing is commonly called a policy of aſſurance, 
and ſeveral laws and ſtatutes now in force have been made con- 
cerning the ſame aſſurances ; notwithſtanding which it is found 
by experience, that many particular perſons, after they have re- 
ceived large r miums or conſideration- monies, for or towards 
the inſuring ſhips, goods, and merchandizes at ſea, have become 
bankrupts, or otherwiſe failed in anſwering or complying with 
their policies of aſſurance, whereby they were particularly enga- 
ged to make good or contribute towards the loſſes which merchants 
or traders have ſuſtained, to the ruin or impoveriſhment of 
many merchants and traders, and to diſcouragement of adventu- 
rers at ſea, and to the great diminution of the trade, wealth, 
ſtrength and public revenues of this kingdom: and whereas 
it is conceived, that if two ſeveral and diſtinct corporations 
with a competent joint ſtock to each of them belonging, 
and under proper conditions, reſtrictions and regulations, were 


erected and eſtabliſhed for aſſutance of ſhips, goods or mer- 
chandizes at ſea, or going to fea (excluſive of all or any 


other corporations or bodies politick already created, or here 
after to be created, and likewiſe excluſive of ſuch ſocieties or 
partnerſhips as now are or may hereaſter be entred into for that 
purpoſe) ſeveral merchants or traders, who adventure their 
eſtates, or part of their eſtates, in ſuch ſhips, goods or mer- 
chandizes at ſea, or going to ſea (eſpecially in remote or ha- 
zardous voyages) would think it much ſafer for them to 
depend on the policies or aſſurances of either of thoſe two cor- 
porations ſo to be erected and eſtabliſhed, than on the policies or 
aſſurances of private or particular perſons ; and that ſuch mer- 
ehants or adventurers as ſhall hereatter be minded to agree for aſſu- 
rance 
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rance of their ſhips, goods or merchandizes, with private or par- 
ticular perſons, may till be at liberty ſo to do according to their 
own option or choice: and whereas it has alſo been a cuſtom or 
uſage in this as well as in other nations, for merchants or traders, 
who adventure their ſhips and merchandizes at ſea, to borrow mo- 
ney to be repaid upon the return or arrival of ſuch ſhips, which 
kind of borrowing is commonly called, taken up money on bot- 
tomry; in which caſes the lenders run a riſque or hazard, more 
or leſs, of loſing their principal, and are therefore allowed 
to contract for ſuch intereſt or conſideration- money for the uſe or 
for bearance of the principal, as can be agreed upon between the 
borrowers and the lenders ; and it is conſidered, that it may 
be a great advantage and encouragement to trade and navigation, 
if ſuch merchants and traders might have it in their power, at 
their own election, either to have recourſe to one of the cor- 
porations to be erected and eſtabliſhed in purſuance of this act, 
or to private or particular perſons for borrowing money upon 
bottomry as aforeſaid, at ſuch rate or rates as ſhall be agreed 
upon between ſuch borrowers and lenders reſpectively : and 
whereas the ſole right and prerogative of charters of incorpo- 
ration (not being ſuch as are repugnant to any law or ſtatute of 
this realm) doth belong to your Majeſty ; and it is conſidered, 
That if your Majeſty ſhall be graciouſly pleaſed to grant two 
ſuch diftin& charters as aforeſaid, the members of each corpo- 
ration ſo to be erected and eſtabliſhed (for and in conſideration 
of the advantages which may accrue to them reſpectively there- 
by, and for having reaſonable powers and privileges ſecured to 
them in purſuance of this act) may be willing to pay to your Ma- 
jeſty's uſe ſuch ſums of money, at ſuch times and by ſuch pro- 
portions, as are herein after mentioned: Be it therefore enacted 
by the King's moſt excellent Majeſty, by and with the advice 
and conſent of the Lords ſpiritual and temporal, and commons, 
in this parliament aſſembled, and by the authority of the ſame, 
That it ſhall and may be lawful to and for his Majeſty, by one 
charter or indenture under the great ſeal of Great Britain, to 


declare and grant, that ſuch and ſo many perſons (who ſhall be 
named 


K 
named therein, and of whoſe abilities and fitneſs his Majeſty 
ſhall thereby declare himſelf to be well fatisfied) and all and 
every ſuch other perſon and perſons as hereafter from time to time 
ſhall be duly admitted as members into their, corporation, ſhall 
be one diſtin and ſeparate body politick and corporate, for the 
aſſurance of ſhips, goods and merchandizes at ſea, or going to 
ſea, and for lending money upon bottomry, by ſuch name, as 
his Majeſty ſhall , think moſt proper: and it ſhall and may be 
lawful to and for his Majeſty, by another charter or indenture 
under the great ſeal of Great Britain, to declare and grant, 
that ſuch and ſo many other perſons (who ſhall be named therein, 
and of whoſe abilities and fitneſs his Majeſty ſhall thereby de- 
clare himſelf to be well fatisfied) and all and every ſuch other 
perſon and perſons as hereafter from time to time ſhall be duly 
admitted as members into their corporation, ſhall be one 
other diſtin& and ſeparate : body politick and corporate for the 
aſſurance of ſhips, goods and merchandizes at ſea, or going to 
ſea, and for lending money upon bottomry, by ſuch name as 
his Majeſty alſo ſhall think moſt proper: and that the faid ſe- 
veral and reſpective corporations, by their reſpective names 
aforeſaid, ſhall have perpetual ſucceſſion, ſubject nevertheleſs 
to ſuch redemption or power of revocation as hereafter in this 
act is provided concerning the ſame; and that the ſaid ſeveral 
and reſpective corporations, during the continuance thereof re- 
ſpectively, ſhall have power from time to time to chooſe their 
reſpective governors, directors and other officers and ſervants, 
for better management of the affairs of the ſame corporations 
reſpectively, in ſuch manner and under ſuch qualifications, as 
ſhall be preſcribed in and by the ſaid reſpective charters or in- 
dentures in that behalf, hevertheleſs the. firſt governor and di- 
rectors, of each of the faid two corporations ſhall or may be 
appointed by his Majeſty, in and by the ſame charters or indem 
tures reſpectively; and that the: faid firit (governor and direc- 
tors, and all ſubſequent governors and directors, ſhall continue 
in their retpective offices for tice years, and in caſe of de th 
or removal be ſupplied as in uch ic ſpective charers or indes, 
tures 
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tures ſhall be preſcribed ; and that each of the ſaid corporations 
or bodies politick, by fuch reſpective names as aforeſaid, ſhall 
and may have and uſe a common ſeal only, for the buſineſs of 
the ſame corporations reſpectively, and ſuch ſeal from time to 
time may break, change, make new or alter as ſhall be found 
moſt expedient ; and that each of the faid corporations ſhall be 
able and capable in law to purchaſe, take and enjoy meſſuages, 
lands or tenements not. exceeding the value of one thouſand 
pounds per annum, and to grant, alien, demiſe or diſpoſe the 
fame, or any part thereof, at their free wills and. pleaſures ; 
and ſhall be able and capable in law to ſue and implead, be 
ſued and impleaded, anſwer and be anſwered in courts of record, 
or elſewhere, in all actions, and cauſes whatſoever, for touch- 
ing or concerning the aſſurance of ſhips, goods or merchandi- 
zes at fea, or lending money upon bottomry, or any other mat- 
ter or thing whatſoever concerning the ſame corporations re- 
ſpectively. | 


2. AND it is hereby further enacted by the authority afore- 
ſaid, That each of the ſaid two corporations to be erected and 
eſtabliſhed as aforeſaid (for and in conſideration of the benefits 
and advantages which may accrue to them reſpectively by vir- 
tue of the ſaid reſpective charters or indentures, and the grants 
thereby to be made to each of them) ſhall be obliged by force 
and virtue of this act, and of the reſpective charters or inden- 
tures before-mentioned, to pay or cauſe to be paid into the 
receipt of the Exchequer at Weſtminſter, for the uſe of the King's 
Majeſty, in order to diſcharge the debts and expences of his 
civil government, the full ſum of three hundred thouſand pounds 
of lawful money of Great Britain, (which for both corporations 
will amount in the whole to fix hundred thouſand pounds). 


3. AND it is hereby further enacted, That in caſe the ſaid 
corporations, or either of them, ſhall make failure in payment 
of the ſaid ſeveral ſums of three hundred thouſand pounds, that 
then and from thenceforth it ſhall and may be lawful to and for 

the 
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the King's Majeſty, his heirs and ſucceſſors, by any inſtrument 
or writing under his or their great ſeal of Great Britain, or 
privy ſeal, to ſignify his or their pleaſure for revoking and ma- 
king void, and thereby to revoke and make void all the powers, 
privileges and advantages to be granted as aforeſaid, to that par- 
ticular corporation ſo making default, and to determine the ſame 
corporation; and thereupon the ſaid powers, privileges and ad- 
vantages ſhall accordingly be revoked, and the fame corporation 
ſhall be determined, without any inquiſition, ſcire facias, or any 
matter or thing to make void and determine the ſame; any 
thing in this preſent act contained, or in ſuch charters or in- 
dentures to be contained to the contrary notwithſtanding. 


4. AND be it further enacted by the authority aforeſaid, That 
each of the two corporations to be erected and eſtabliſhed as afore- 
ſaid ſhall be obliged, by force and virtue of this a&, and of the 
reſpective charters or indentures to be granted or made forth as 
aforeſaid, from time to time during the continuance of the.ſame 
corporations reſpectively, to cauſe ſuch a ſtock of ready money 
to be provided and reſerved as ſhall be ſufficient to anſwer, from 
time to time, all juſt demands upon their policies of aſſurance 
for any loſſes whatſoever which ſhall happen; and ſhall ſatisfy, 
pay and diſcharge the fame demands from time to time, ac- 
cording to the tenour of their reſpective policies of aſſurance, 
and the true meaning of this act; and in caſe of refuſal or ne- 
glect, the party or parties aſſured, his, her or their executors, 
adminiſtrators or aſſigns may bring his, her or their action of 
debt or on the caſe, bill, ſuit or information, for the money 
demanded, againſt the corporation refufing or neglecting to pay 
as aforeſaid, in any of his Majeſty's ſaid courts of record at 
Weſtminſter, wherein no eſſoin, protection, wager of law, or 
more than one imparlance ſhall be granted or allowed ; and in 
ſuch action, bill, ſuit or information, the plaintiff or plaintiffs 
may declare, that the ſame corporation is indebted to him, her 
or them the money ſo demanded, and have not paid the ſame 
according to this act, and thereupon the plaintiff or plaintiffs 
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ſhall recover againſt the ſame corporation double damages, * 
ſides full coſts of ſuit, and the ſtock and effects of the particu- 


lar corporation ſo refuſing or neglecting to pay, ſhall be alſo 
ſubject and liable thereto. 


g. AnD to the end the ſaid ſums of three hundred thouſand 
pounds, and three hundred thouſand pounds may be raiſed and 
duly paid into the Exchequer for his Majeſty's uſe within the 
reſpective times before mentioned; and that ſufficient proviſion 
of money may be made for ready anſwering and paying juſt 
demands upon the policies of the ſaid reſpective corporations 
for loſſes which ſhall or may happen at ſea; and that the ſaid 
reſpective corporations may be enabled to lend money upon bot- 
tomry as aforeſaid, or to lend or advance money upon any par- 
liamentary ſecurities, and may be furniſhed with money for 
other their neceſſary or lawful occaſions : it is hereby further 
enacted by the authority aforeſaid, that each of the ſaid corpo- 
rations intended to be eſtabliſhed by this act ſhall be obliged, 
by force and virtue of this act, and of the reſpective charters 
or indentures before-mentioned, to raiſe ſuch ſums of money 
as his Majeſty ſhall therein direct, not exceeding one million 
five hundred thouſand pounds, within ſuch time or times, and 
by ſuch proportions at a time, and in ſuch manner, as in and 
by the ſaid charters or indentures reſpectively ſhall be appoint- 
ed ; and the monies ſo raiſed ſhall be and be called the capital 
ſtock belonging to each of the ſame corporations reſpectively. 


6. AND be it further enacted by the authority aforeſaid, That 
it ſhall and may be lawful to and for the ſaid reſpective corpo- 
rations (when conſtituted) in ſuch general courts thereof as ſhall 
be authorized to be holden purſuant to the faid charters or in- 
dentures reſpectively, to raiſe ſuch capital ſtocks as aforeſaid, 
either by taking ſubſcriptions from particular perſons (being or 
not being members of the ſaid reſpective corporations) for ad- 
vancing money for this purpoſe, according to the orders of ſuch 
general courts reſpectively, or by calls of money, from the re- 
ſpective 


1 

ſpective members for the time being of the ſaid ſeveral corpo- 
rations, or by ſuch other ways and means, and in ſuch me- 
thods, as to ſuch general courts reſpectively ſhall ſeem meet 
and. expedient for making up the ſaid capital ſtocks reſpectively; 
and that all and every perſon and perſons, by or for whom any 
ſubſcription ſhall be accepted, or any payment made purſuant 
to the orders of ſach general courts reſpectively, for or towards 
the raiſing the ſaid capital ſtocks, not exceeding one million five 
hundred thouſand pounds, and one million five hundred thou- 
ſand pounds as aforeſaid, his, her and their executors, admini- 
ſtrators and aſſigns reſpectively, ſhall have and be intitled to a 
ſhare of and in the aid capital ftock of that corporation, to- 
- wards which he, ſhe or they ſhall have contributed, in propor- 
tion to the monies which he, ſhe or they ſhall have fo contri- 
buted towards making up the ſame, and to a proportionable 
ſhare of the profits and advantages attending the capital ſtock 
of ſuch corporation reſpectively; and ſhall be admitted to be 
members of the ſame, but that no perſon or perſons ſhall be in- 
titled to any greater ſhare in the capital or nominal ſtock of 
either of ſuch reſpective corporations, then the money which 
he, ſhe or they ſhall have paid towards the ſame. 


7. AnD be it enacted by the authority aforeſaid, That the 
ſaid reſpective corporations to be erected and eſtabliſhed as afore- 
ſaid, for better enabling them to anſwer all juſt demands upon 
their reſpective policies of aſſurance for loſſes which may hap- 
pen at ſea; and to lend money upon bottomry as aforeſaid, at 
any time or times during the reſpective continuances of thoſe 
corporations according to the true intent and meaning of this 
act, ſhall have power in their reſpective general courts, from 
time to time, as they ſhall ſee cauſe, to call in or direct 
to be paid, from and by their reſpective members for the time 
being, proportionably according to their reſpective ſhare or 
ſhares in the capital ſtock or ſtocks, which do or ſhall belong 
to each of the ſaid corporations, any further ſum and ſums of 
money as by ſuch general courts reſpectively ſhall from time to 
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time be judged neceſſary, and be ordered to be called in or 
raiſed; and that all executors, adminiſtrators, guardians, truſ- 
tees and mortgagees ſhall be indemnified in paying, and are 
hereby impowered to pay in their reſpective proportions of the 
money ſo called for: and in caſe any member or members, who 
ſhall be required to pay in money upon any call or calls to be 
made purſuant to this act, ſhall refuſe or neglect to pay his, her 
or their ſhare of the money ſo called for, at the time or times 
appointed for that purpoſe, by notice inſerted in the London 
Gazette, and upon the Royal Exchange in London, it ſhall and 
may be lawful to and for the ſaid reſpective corporations and 
their ſucceſſors, not only to ſtop the ſhare, dividends and profit 
which ſhall from time to time become payable, by that parti- 
cular corporation to ſuch member or members ſo neglecting or 
refuſing, and to apply the ſame from time to time for or towards 
payment of the ſhare of money ſo called for, and which ought 
to have been paid by ſuch member or members ſo neglecting or 
refuſing, until the ſame ſhall be ſatisfied; but alſo to ſtop the 
transfers or aſſignments of the ſhare and ſhares of every ſuch 
defaulter and defaulters, and to charge ſuch defaulter and de- 
faulters with intereſt after the rate of eight pounds per centum, 
per annum for the money ſo by him, her or them omitted to be 


paid from the time the ſame was appointed to be paid, until 
the payment thereof ; and that the ſhare and ſtock, ſhares and 


ſtocks of ſuch defaulter and defaulters ſhall be liable to make 
good and anſwer the ſaid monies ſo appointed to be paid, and 
the intereſt thereof, as aforeſaid ; and in caſe the ſame principal 
and intereſt ſha]l be unpaid by the ſpace of three months, then 
the ſame reſpective corporations, or their reſpective courts of 
directors for the time being, ſhall have power to authorize ſuch 
perſon or perſons as they reſpectively ſhall think fit, to ſell, 
aſſign and transfer ſo much of the ſaid ſtock or ſtocks of ſuch 
defaulter or defaulters, as will ſatisfy and pay the ſame, ren- 
dering the overplus (if any be) to the proprietors; and the 
money ſo called for and paid in ſhall be deemed capital ſtock, 
and ſhall be written in the books of the ſaid refpeCtive corpora- 
tions ; 
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tions; and the reſpective members paying the ſame ſhall have 
credit in the ſaid books for the reſpective proportions or ſhares 
thereof; nevertheleſs the ſaid reſpective corporations, and their 
reſpective ſucceſſors, in a general court, from time to time, 
when they adjudge their affairs will admit thereof, ſhall or may 
cauſe any ſum or ſums of money which ſhall be ſo called in, 
or any part thereof, to be devided and diſtributed to and amongſt 
the then members of that corporation, according and in pro- 
portion to the reſpective ſhare or ſhares which they ſhall then 
have of or in the reſpective capital ſtock or ſtocks of the ſame ; 
and their reſpective ſhares in the capital ſhall proportionable be 
abated. 


8. Axp be it further enacted by the authority aforeſaid, That 
the ſaid reſpective corporations to be erected and eſtabliſhed as 
aforeſaid, for better enabling them to lend or advance money 
upon any parliamentary ſecurities at any time or times du- 
ring their reſpective continuances of thoſe corporations as 
aforeſaid, ſhall have power from time to time (in caſe they ſhall 
think fit) to borrow or take up money upon bills, bonds or ob- 
ligations, under their common ſeal, at ſuch rate or rates of 
intereſt, for any time not leſs than ſix months from the borrow- 
ing thereof, as they ſhall think fit, fo as all the principal mo- 
nies which they ſhall reſpectively ſo borrow, ſhall not at any 
time exceed the principal monies which ſhall be then owing to 
ſuch corporation reſpectively upon ſuch parliamentary ſecurities, 
excluſive of the monies which ſhall have been advanced for or 
upon account of the ſaid ſeveral ſums of three hundred thouſand 
pounds before- mentioned; and that all ſuch bills, bonds or 
obligations, under the common ſeal of either of the corpora- 
tions, ſhall not be chargeable with any duties upon the ſtampt 
vellum, parchment or paper; any law or ſtatute made or to be 
made to the contrary notwithſtanding. 


9. AND be it further enacted by the authority aforeſaid, That 
the particular ſhare and ſhares of the reſpective members of and 
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in the capital or joint ſtock or ſtocks of the two reſpective cor- 
porations before- mentioned, from time to time ſhall be transfer- 
able, aſſignable and deviſeable, and their bills, bonds and obli- 
gations, ſhall be aſſignable and recoverable, in ſuch manner and 
form as his Majeſty, by the ſaid reſpective charters or inden- 
tures ſhall preſcribe and appoint, as well in relation to ſuch ſhare 
and ſhares of ſtock, as in reference to ſuch bills, bonds or ob- 
ligations reſpectively; and that the capital ſtocks of the ſaid re- 
ſpective corporations, intended to be erected and eſtabliſhed in 
purſuance of this act, and the ſhare and intereſt of each and 
every particular member thereof and therein, ſhall be deemed 
and adjudged in all courts of law and equity, and elſewhere, to 
be perſonal, and not a real eſtate, and ſhall go to the executors 
or adminiſtrators of the perſon or perſons dying poſſeſſed there- 
of, or intitled thereunto, and not to the heir of ſuch perſon or 
perſons; any law, ſtatute, uſage or cuſtom to the contrary not- 
withſtanding. 


10. AND be it further enacted by the authority aforeſaid, That 
the capital ſtock and ſtocks of the ſaid reſpective corporations, 
to be eſtabliſhed purſuant to this act, and the ſhares, parts and 
intereſt of the reſpective members of the ſame corporations, of 
and in the ſame capital ſtock and ſtocks, or the ſtock of money 
to be raiſed for the purpoſes in this act, ſhall, during the conti- 
nuance thereof, be exempted, and are hereby exempted from 
any taxes, rates, aſſeſſments or impoſitions whatſoever, by act 
of parliament or otherwiſe; and that no perſon which ſhall be 
governor, director, or other officer of either of the faid corpo- 
rations to be erected as aforeſaid, ſhall for that cauſe only be 
diſabled from being a member of parliament, nor ſhall in reſpect 
of ſuch ſhare or ſhares, be or be adjudged liable to be a bank- 
rupt, within the intent and meaning of all or any the ſtatutes 
made againſt or concerning bankrupts, and that no ſtock in the 
faid reſpective corporations ſhall be ſubject or liable to any fo- 
reign attachment by the cuſtom in Londen, or otherwiſe ; any 
law or ſtatute to the contrary notwithſtanding. 
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11. AND be it further enacted by the authority aforefaid, That 
it ſhall and may be lawful for his Majeſty, in and by the faid 
reſpective charters or indentures, to grant to the faid reſpective 
corporations, thereby to be erected or conſtituted, power to 
make by-laws and ordinances, and ſuch other powers, authori- 
ties, privileges and advantages, relating to the ſaid affurances of 
ſhips, goods and merchandizes at ſea, or going to ſea, or lend- 
ing money upon bottomry, as aforeſaid, as to his Majeſty ſhall 
ſeem meet, and to ſubje& the ſame corporations reſpectively, 
and the powers, authorities, privileges and advantages ſo to be 
granted thereunto, as aforeſaid, every or any of them, to ſuch 
reſtrictions and regulations, as to his Majeſty ſhall ſeem moſt 
expedient, and in the fame charters or indentures reſpectively 
ſhall be expreſſed. 


12. AND be it further enacted by the authority aforefaid, That 
from and after the granting or making of the ſaid reſpective 
charters or indentures, for erecting the two corporations before 
mentioned, and paſſing the ſame under the great ſeal, for and 
during the continuance of the ſame corporations reſpectively, or 
either of them, all other corporations or bodies politic, before 
this time erected or eſtabliſhed, or hereafter to be erected or 
eſtabliſned, whether ſuch corporations or bodies politic, or any 
of them, be ſole or aggregate, and all ſuch ſocieties and part- 
nerſhips as now are, or hereafter ſhall or may be entered into by 
any perſon or perſons, for aſſuring ſhips or merchandizes at ſea, 
or for lending money upon bottomry, ſhall by force and virtue 
of this act be reſtrained from granting, ſigning or underwriting 
any policy or policies of aſſurance, or making any contracts for 
aſſurance of or upon any ſhip or ſhips, goods or merchandizes at 
ſea or going to ſea, and from lending any monies by way of 
bottomry, as aforeſaid; and if any corporation or body politic, 
or perſons acting in ſuch ſociety or partnerſhip, (other than 
they two corporations intended to be eſtabliſned by this act, or 
one of them) ſhall preſume to grant, ſign, or underwrite after 
the four and twenticth day of June, one thouſand ſeven hun- 
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ered and twenty, any ſuch policy or policies, or make any ſuch 
contract or contracts, for aſſurance of or upon any ſhip or ſhips, 
goods or merchandizes, ſhall be rþſo facto void; and all and 
every ſum and ſums ſo ſirned or underwritten in ſuch policy or 
policies ſhall be forfeited, and ſhall and may be recovered, to 
wit, one moiety thereof to the uſe of his Majeſty, his heirs and 
ſucceſſors, and the other moiety thereof to the uſe of ſuch per- 
ſon or perſons as will inform or ſue for the ſame, in any of his 
Majeſty's courts of record at Wiftminfter ; in which action, ſuit, 
or information, no eſſoin, protection, privilege, wager of law, 
or more than one imparlance ſhall be granted or allowed: and 
if any corporation or body politic, or perſons acting in ſuch ſo- 
ciety or partnerſhip as aforeſaid, (other than the two corpora- 
tions intended to be eſtabliſhed by this act, or one of them) 
ſhall preſume to lend, or agree to lend, or advance by them- 
ſelves, or any others in their behalf, after the ſaid four and 
twentieth day of June, one thouſand ſeven hundred and twenty, 
any money by way of bottomry, as aforeſaid, contrary to this 
act, the bond or other ſecurity for the ſame ſhall be pſo facto 
void, and ſuch agreement ſhall be adjudged to be an uſurious 
contract, and the offenders therein ſhall ſuffer as in caſes of uſu- 
ry; nevertheleſs it is intended and hereby declared, That any 
private or particular perſon or perſons ſhall be at liberty to write 
or underwrite any policies, or engage himſelf or herſelf in any 
aſſurances of, for, or upon any ſhip or ſhips, goods or mer- 
chandizes at ſea, or going to ſea, or may lend money by way of 
bottomry, as aforeſaid, as fully and beneficially as if this act 
had never been made, ſo as the ſame be not upon the account 
or riſque of a corporation or body politic, or upon the account 
or riſque of perſons acting in a ſociety or partnerſhip for that 


- purpoſe, as aforeſaid; any thing herein contained to the contra- 
ry notwithſtanding. 


13. AND it is hereby enacted, That if any perſon or perſons 
ſhall forge or counterfeit the common ſeal of either of the ſaid 
corporations to be erected and eſtabliſhed purſuant to this act, or 


ſhall 
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ſhall forge, counterfeit, or alter any policy, bill, bond or ob- 
ligation, under the common ſeal of either of the ſame corpora- 
tions, or ſhall: offer to diſpoſe of or pay away any ſuch forged, 
counterfeit or altered policy, bill, bond or obligation, knowing 
the ſame to be ſuch, or ſhall demand the money therein con- 
tained or pretended to be due thereon, or any part thereof, of or 
from ſuch of the ſame corporations as ſhall. be mentioned or re- 
ferred to therein, or any of their officers, knowing ſuch policy, 
bill, bond or obligation to be forged, counterfeited or altered, 
with intent to deftaud the fame corporation, or their ſucceſſors, 
or any other perſon or perſons whatſoever ; every ſuch perſon or 
perſons ſo offending, and being convicted thereof in due form of 
law, ſhall be guilty, of felony, and ſuffer as in caſes of felony, 
without benefit of d. | 


. »dif — 2 and be it further e by the au- 
thority aforeſaid, that no perſon ſhall be capable of being elected 
a governor, ſub-governar, deputy-governor, or director of ei- 
ther of the corporations intended to be erected and eſtabliſſied 
in purſuance of this act, during the time that he ſhall be a go- 


vetnor, ſub-governor, deputy-governor, or director of the other 
corporation, intended to be erected and eſtabliſhed in purſuance 
of this act; and that every perſon who ſhall be elected a go- 
vernor, ſub- governor, deputy-governor, or director of either of 
the corporations intended to be erected and eſtabliſhed in purſu- 
ance of this act, ſhall, during the time he ſhall be ſuch gover- 
nor, ſub-governor, deputy-governor, or director, be incapable 
of being choſen a governor, ſub-governor, deputy- governor, or 
director of the other corporation intended to be erected and eſta- 
bliſhed, in purſuance of this act; and if any governor, ſub-go- 
vernor, deputy-governor, or director, or member of either of 
the corporations intended to be erected and eſtabliſhed in purſu- 
ance of this act, | having any ſhare in the capital ſtock of that 
corporation, ſhall in his or her own name, or in the name or 
names of any other perſon or perſons in truſt for ſuch governor, 
ſub-governor, deputy-goyernor, director or member, purchaſe 
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any thare in the capital ſtock of the other corporation intended 
to be erected and eſtabliſhed in purſuance of this act, that then 
and in every ſuch cafe, the ſhare ſo purchaſed ſhall be forfeited ; 
the one moiety thereof to the uſe of his-Majeſty, his heirs and 
fucceſſors, and the other moiety to the uſe of ſuch perſon or 
perſons as will inform or ſae for the * and to be 1 

in the manner before ene SHUT 
75. Provevey: aways, and it is a further enacted by 
the authority aforeſaid, That upon three years public notice, to 
be printed in the London Gazette, and affixed upon the Royal 
Exchange in London, by authority of parliament, at any time 
within or during the term of thirty-one years, to be reckoned 
from the date or reſpective dates of the two charters or inden- 
tures intended to paſs under the great ſeal of Great Britain, as 
aforeſaid, and upon payment by parliament to the ſaid reſpec- 
tive corporations of the ſaid reſpective ſums of three hundred 
thouſand pounds, and three hundred thouſand pounds, which 
ſhall have been advanced to his Majeſty's uſe as aforefaid, with- 
out any intereſt or conſideration for the forbearance thereof, then 
and not till then the ſaid reſpective corporations, and all the 
powers, privileges, benefits and advantages to be granted to 
them reſpectively, in purſuance of this act, ſhall ceaſe, deter- 
mine, and become void; any thing contained in this act, or to 
be contained in the ſaid charters or indentutes, or either of them, 
to the contrary notwithſtanding ; and that any vote or reſolu- 
tion of the Rouſe of Commons, ſignified by the ſpeaker in wri- 
ting, to be inſerted in the ſaid Londen Gazette, and affixed on 
the Royal Exchange in London, as aforeſaid, ſhall be deemed 
and adjudged to be ſufficient notice within the words and mean- 

ing of this act. - N ; £ 
PY PROVIDER D alſo, and it is hereby enacted, That if at any 
time after the expiration of the ſaid term bf thirty-one years, his 
Majeſty, his heirs or ſucceſſors, ſhall judge farther continuance 
of the ſaid two corporations to be hurtful or inconvenient to the 
public 
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public, then and from thenceforth it ſhall and may be lawful to 
and for his Majeſty, his heirs or ſucceſſors, by any letters patent 
under the great ſeal of Great Britain, to revoke and make void 
the ſame. corporations, and all the powers, privileges, benefits 
and advantages to be granted to them reſpectively, as aforeſaid, 
and thereupon the ſame ſhall determine and become void accor- 
dingly, without any inquiſition, /cire facias, or other matter or 
thing to make void or determine the ſame;- any thing contained 
in this act, cr to be contained in the faid charters or-indentures, 
or einten of chem, to the EY nenn 
TW 

47. n * is inrended and weeks declared and 
enacted, That in caſe; the ſaid ' corporations ſhall be redeemed 
upon ſuch notice and, payment, within the ſaid term of thirty- 
one years, or be revoked by ſuch letters patents, as aforeſaid, 

after the ſaid term of thirty-one years, the ſame corporations, or 
any corporation or corporations, with like powers, privileges, 
benefits and advantages, ſhall not be grantable again to any per- 
ſons or corporations whatſoever, but ſhall remain ſuppreſſed for 
ever, as having been, inconvenient and prejudicial to the public. 


18. AND whereas it is notorious, that ſeveral undertakings or 
projects of different kinds have, at ſome time or times fince the 
four and twentieth day of Fune, one thouſand ſeven hundred and 
eighteen, been publickly contrived and practiſed, or. attempted 
to be practiſed, within the city of London, and other parts of 
this kingdom, as alſo in Feland, and other his Majeſty's domi- 
nions, which manifeſtly tend to the common grievance, ,preju- 
dice and inconvenience of great.,numbecs of your Majeſty's ſub- 
jets in their trade or commerce, and other their affairs; and 
the perſons who contrive or attempt ſuch dangerous and miſ- 
chievous undertakings or projects, under falſe pretences of pub- 
lic good, do preſume, according to their own devices and ſchemes, 
to open books for public ſubſcriptions; and draw in many un- 
wary perſons to ſubſcribe therein towards raifing great ſums of 
money, whereupon the ſubſcribers or claimants under them do. 
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pay ſmall. proportions thereof, and ſuch proportions in the whole 
do amount to very large ſums ; which dangerous and miſchiev- 
ous undertakings or projects do relate to ſeveral fiſheries, and 
other affairs, wherein the trade, commerce, and welfare of 
your Majeſty's ſubjects, or great numbers of them, are concern- 
ed or intereſted : and whereas in many caſes the faid undertakers 
or ſubſcribers have, ſince the ſaid four and twentieth day of 
June, one thouſand ſeven hundred and eighteen, preſumed to act 
as if they were corporate bodies, and have pretended. to make 
their ſhares in ſtocks transferable or aſſignable, without any le- 
gal authority, either by a& of parliament, or by any charter 
from the crown for ſo doing; and in ſome caſes the underta- 
kers or ſubſcribers, ſince the faid four and twentieth day of June, 
one thouſand ſeven hundred and eighteen, have acted or pre- 
tended to act under ſome charter or charters formerly granted by 
the crown for ſome paaticular or ſpecial purpoſes therein expreſ- 
ſed, but have uſed or endeavoured to uſe the fame charters for 
raiſing joint ſtocks, and for making transfers or aſſignments, or 
pretended transfers or aſſignments for their own private lucre, 
which were never intended or deſigned by the ſame charters 
reſpectively; and in ſome caſes the undertakers or ſubſcribers, 
fince the faid four and twentieth day of June, one thoufand 
ſeven hundred and eighteen, have acted under ſome abſolute 
charter or charters, although the fame became void or voidable 
by nonuſer or abuſer, or for want of making lawful elections, 
which were neceſſary for the continuance thereof; and many 
other unwarrantable practiſes (too many to enumerate). have 
been, and daily are and may hereafter be contrived, ſet on foot, 
or proceeded upon, to the ruin and deſtruction of many of your 
Majeſty's good ſubjects, if a timely remedy be not provided: 
and whereas it is become abſolutely neceſſary, that all public 
undertakings and attempts, tending to the common grievance, 
prejudice and inconvenience of your Majeſty's ſubjects in gene- 
ral or great numbers of them, in their trade, and commerce, 
er other lawful affairs, be effectually ſuppreſſed and reſtrained 
for the future, by ſuitable and adequate puniſhments for that 
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purpoſe to be aſcertained and eſtabliſhed ; now for ſuppreſſing 
ſuch miſchievous and dangeroys undertakings and attempts, and 
preventing the like for the future, may it pleaſe your moſt ex- 
cellent Majeſty, at the humble ſuit of the ſaid Lords ſpiritual 
and temporal, and commons, in this preſent parliament aſſem- 
bled, chat it may be enacted z and be it enacted by authority 
of this preſent parliament, That from and after the four and 
and twentieth, day of June, one thouſand ſeven hundred and 
twenty, all and every the undertakings and attempts deſcribed, 

as aforeſaid, and all other public undertakings and attempts, 
tending to the common grievance, prejudice and inconvenience 
of his Majeſty's ſubjects, or great numbers of them, in their 
trade, commerce or other lawful affairs, and all public ſub- 
ſcriptions, receipts, payments, aſſignments, transfers, pretended 
aſſignments and transfers, and all other matters. and things 
whatſoever, for furthering, countenancing or proceeding in any 
ſuch undertaking or attempt, and more particularly the acting 
or preſuming to act as a corporate body or bodies, the raiſing or 
pretending to raiſe transferable ſtock or ſtocks, the transfering 
or pretending to transfer or aſſign any ſhare or ſhares in ſuch 
ſtock or ſtocks, without legal authority, either by act of parli- 
ament, or by any charter from the crown, to warrant ſuch 
acting as a body corporate, or to raiſe ſuch transferable ſtock 
or ſtocks, or to transfer ſhare therein, and all acting or pretend- 
ing to act under any charter, formerly granted from the crown, 
for particular or ſpecial purpoſes therein expreſſed, by perſons 
who do or ſhall uſe or endeavour to uſe the fame charters, for 
raiſing a capital ſtock, or for making transfers or aſſignments, 
or pretended transfers or aſſignments of ſuch ſtock, not intend- 
ed or deſigned by ſuch charter to be raiſed or transfered, and 
all acting or pretending to act under any charter become void or 
voidable by nonuſer or abuſer, or for want of making lawful 
elections, which were neceſſary to continue the corporation 
thereby intended, ſhall (as to all or any ſuch acts, matters and 
things, as ſhall be ated, done, attempted, endeavoured or pro- 
ceeded upon, after the ſaid four and twentieth day of June, one 
| thouſand 
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thouſand ſeven hundred and twenty) for ever be deemed to be 
illegal and void, and ſhall not be practiſed or in any wile put in 
execution, 


19. AnD be it further enaQed. by the authority aforeſaid, 
That from and after the ſaid ſour and twentieth day of June, 
one thouſand ſeven hundred and twenty, all fuch unlawful un- 
dertakings and attempts, ſo tending to the common grievance, 
prejudice and inconvenience of his Majeſty's ſubjects, or a great 
number of them, in their trade, commerce or other lawful 
affairs, and the making or taking of any ſubſcriptions for that 
purpoſe, they receiving or paying of any money upon ſuch ſub- 
ſcriptions, the making or accepting of any aſſignment or trans- 
fer, or pretended aſſignment or transfer, of any ſhare or ſhares 
upon any ſuch ſubſcription, and all and-every other matter and 
thing whatſoever, for furthering, countenancing, or proceed- 
ing in any ſuch unlawful undertaking or attempt, and more 
particularly the preſuming or pretending to act as a corporate 
body, or to raiſe a transferable ſtock or ſtocks, or to make 
transters or aſſignments of any ſhare or ſhares therein, without 
ſuch legal authority, as aforeſaid, and all acting or pretending 
to act under any charter formerly granted from the crown for 
any particular or ſpecial purpoſes therein expreſſed, by perſons 
making or endeavouring to make uſe of ſuch charter for any 
ſuch other purpoſe not thereby intended, and all acting or pre- 
tending to act under any ſuch abſolute charter as is before de- 
ſcribed, and every of them (as to all or any ſuch acts, matters 
or things as ſhall be ſo acted, done, attempted, endeavoured. or 
proceeded upon, after the ſaid four and twentieth day of June, 
one thouſand ſeven hundred and twenty) ſhall be deemed to be 
a public nuiſance and nuiſances, and the ſame, and all cauſes, 
matters and things relating thereto, and every of them, ſhall 
for ever hereafter be examined, heard, tried and determined as 
common nuiſances are to be examined, heard, tried and deter- 
mined by or according to the laws of this realm ; and all offen- 
ders therein, being thereof lawfully convicted upon information 
or 
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or indictment, in any of his Majeſty's courts of record at V 
miniſter, or in Edinburgh, or in Dublin, ſhall be liable to ſuck 
fines, -penalties and puniſhments, whereunto perſons convicted 
for common and public nuiſances are, by any of the laws and 
ſtatutes of this realm, ſubject and liable, and moreover ſhall 
incur and ſuſtain any further pains, penalties and forfeitures, as 
were ordained and provided by the ſtatute of proviſion and præ- 
munire made in the ſixteenth year of the reign of King Richard 
the ſecond. 


20. AnD be it further enacted by the authority aforeſ.d, 
That if any merchant or trader, at any time after the ſaid four 
and twentieth: day of June, one thouſand ſeven hundred and 
twenty, ſhall ſuffer any particular damage in his, her or their 
trade, commerce, or other lawful affairs, by oecaſion or means 
of any undertaking or attempt, matter or thing, by this act 
declared to be unlawful, as aforeſaid, and will ſue to be relieved 
therein, then and in every ſuch caſe, ſuch merchant or tra- 
der ſhall and may have his and their remedy for the ſame by 
an action or actions to be grounded upon this ſtatute, againſt 
the perſons, ſocieties or partnerſhips, or any of them, who con- 
trary to this ſhall be engaged or intereſted in any ſuch unlaw- 
ful undertaking or attempt; and every ſuch action and actions 
ſhall be heard and determined in any of his Majeſty's courts of 
record aforeſaid, wherein no eſſoin, protection, wager of law, 
or more than one imparlance ſhall be granted or allowed ; and 
in every ſuch action the plaintiff ſhall or may recover treble 
damages with full coſts of ſuit. 


21. AND it is hereby further enacted by the authority afore- 
ſaid, That if any broker or perſon acting as a broker for him- 
ſelf, or in behalf of any others, at any time or times after the 
ſaid four and twentieth day of June, one thouſand ſeven hundred 
and twenty, ſhall bargain, ſell, buy or purchaſe, or contract or 
agree for the bargaining, ſelling, buying, or purchaſing of any 
ſhare or intereſt in any of the undertakings by this act declared 


to 
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do be unlawful, or in any ſtock or pretended ſtock of ſuch un- 
dertakers, that then and in every ſuch caſe, every ſuch broker 
or perſon acting as ſuch, ſhall not only be diſabled and rendered 
incapable to be or act as a broker for the future, but ſhall alſo 
forfeit and loſe the ſum of five hundred pounds, to be recover- 
ed, to wit, one moiety thereof to the ufe of the King's Majeſty, 
his heirs and ſucceſſors, and the other moiety thereof to the uſe 
of any perſon or perſons who will inform or ſue for the ſame in 


any of his Majeſty's faid courts of record, as aforeſaid, with 
full coſts of ſuit. | 


22. PROVIDED always, and be it enacted by the authority 
aforeſaid, That this act, or any thing therein contained, ſhall 
not extend to any undertakings, or other matters or things ſet- 
tled, eſtabliſhed, or practiſed in of time before the ſaid four 
and twentieth day of June, one thouſand ſeven hundred and 
eighteen, but that the ſame, and every of them, ſhall be of 
ſuch or the like force, effect or validity, and no other, as they 
reſpectively would be of in caſe this act had never been made; 
any thing herein contained to the contrary notwithſtanding. 


23. PROVIDED alſo, and it is hereby further intended, de- 
clared and enacted by the authority aforeſaid, That any of the 
clauſes, matters or things in this act contained, ſhall not extend, 
or be conſtrued to hinder his Majeſty from erecting or eſtabliſh- 
ing the two corporations intended by this a& to be erected and 
eſtabliſhed, as is 2zbove-mentioned, or either of them, or to 
prejudice thoſe two corporations or either of them (when erect- 
ed) in the exerciſe or enjoying of the powers, privileges, be- 
nefits or advantages intended to be granted to them reſpectively, 
by ſuch reſpective charters or indentures as are above mentioned 
in that behalf, ſubje& nevertheleſs to ſuch powers of redemp- 
tion or revocation as are above in this act preſcribed for that 
purpoſe; any thing in this act contained to the contrary not- 
withſtanding. ; 
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24. PRoviDeED alſo, That any thing in this act contained 
ſhall not extend, or be conſtrued to extend to hinder or deprive 
the corporation of the governor and company of merchants of 
Great Britain, trading to the South Seas, and other parts of Ame- 
rica, and for encouraging the fiſhery, or their ſucceſſors, from 
having and enjoying of all and every or any ſuch powers, pri- 
vileges, benefits, profits, properties, matters and things, as do 
or ſhall belong to them, or which they could or might enjoy, 
in any manner of wiſe whatſoever, if this act had not been 
made (except as to inſurance upon ſhips and merchandize at ſea 


or going to ſea;) any thing herein contained to the ——_ in 
any wiſe notwithſtanding. 


25, PROVIDED always, That nothing in this act ſhall extend, 
or be conſtrued to extend to prohibit or reſtrain the carrying 
on of any home or foreign trade in partnerſhip, in ſuch manner 
as hath been hither uſually, and may be legally done according 
to the laws of this realm now in force, excepting only as to the 
inſuring of ſhips and goods or merchandizes at ſea, or going to 
ſea, and lending money upon bottomry; any thing in this act 
to the contrary in any wiſe notwithſtanding. 


26. PROvIDED nevertheleſs, That it ſhall and may be law- 
ful to and for the governor and company of merchants of Great 
Britain, trading to the South-ſeas and other parts of America, 
and for the encouraging the fiſhery, and for the united company 
of merchants of England, trading to the Eaſt Indies, and they 
and either of them have reſpectively hereby liberty, at any time 
or times hereafter, to advance or lend on the bottom of any 
ſhip or veſſel, ſhips or veſſels, and on goods and merchandizes 
on board any ſhip or veſſel, ſhips or veſſels of the ſaid reſpective 
companies, or that is, are or ſhall be employed in the ſervice of 
the ſaid companies reſpectively, to any captains or commanders, 
agents, ſailors or ſervants, or other perſon or perſons, which 
ſhall at any time or times be employed in the ſervice of the faid 
reſpective companies, any ſum or un of money whatſoever by 

— way 
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way of bottomry; any thing in this act contained to the con- 
trary notwithſtanding. 


27. PROvIDED always, and be it further enacted by the au- 
thority aforeſaid, That nothing in this act contained ſhall ex- 
tend, or be conſtrued to extend to any corporation formerly 
created for the carrying on a trade, which they have publickly 
continued to-exerciſe from the time of their eſtabliſhment; or 
to any ſubſcriptions made or to be made for enlarging the capi- 
tal ſtock of the governor and company of merchants of Great 
Britain, trading to the South Seas and other parts of America, 
and for encouraging the fiſhery (by or by order of the general 
court, or court of directors of the ſame company) or to any re- 
ceipts made out and given, or to be made out or given, in re- 
ſpect of ſuch ſubſcriptions, but that all ſuch ſubſcriptions made 
and to be made, ſhall be firm and valid, and all receipts made 

out and given, or to be made out or given, concerning the ſame, 
ſhall be aſſignable at law by indorſement made or to be made 
thereon ; any thing in this or in any other act, or any law, 
uſage or cuſtom to the contrary notwithſtanding. 


28. PROVIDED alſo, That any thing in this act contained 
ſhall not extend, or be conſtrued to extend to hinder or deprive 
the corporation of the united company of merchants of England 
trading to the Eaſt Indies, from having and enjoying all and 
every ſuch powers, privileges, franchiſes, benefits, matters and 
things, as do or ſhall belong to them, or which they could or 
might enjoy in any manner of ways if this act had not been 
made; any thing in this act to the contrary notwithſtanding. 


29. PROvIDED always, and it is hereby further enacted, That 
if any governor, ſub-governor, deputy -governor, director or 
member of either of the corporations intended to be erected and 
eſtabliſhed in purſuance of this act, ſhall, upon the account of 
the ſaid corporations, or either of them, hereby intended to be 
eſtabliſhed, at any time or times advance or lend to his Majeſty, 


his 
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his heirs or ſucceſſors, any ſum or ſums of money, by way of 
loan or anticipation, or any part or parts, branch or branches, 
fund or funds of the revenues now granted or belonging, or 
hereafter to be granted or belonging to his Majeſty, his heirs or 
ſucceſſors, other than ſuch fund or funds, part or parts, branch 
or branches of the ſaid revenue only, on which a credit of loan 
is or ſhall be granted by parliament, That then the ſaid gover- 
nor, ſub-governor, deputy-governor, director, or other mem- 
bers of the ſaid corporations, or either of them, who ſhall con- 
ſent, agree to, or approve of the advancing or lending to his 
Majeſty, his heirs or ſucceſſors, ſuch ſum or ſums of money, 
as aforeſaid, and each and every of them, ſo agreeing, con- 
ſenting or approving, and being thereof lawfully convicted, ſhall 
for every ſuch offence, forfeit treble the value of every ſuch ſum 
or ſums of money ſo lent, whereof one fifth part ſhall be to the 
informer, to be recovered in any of his Majeſty's courts of re- 
cord at Weſtminſter, by action of debt, bill, plaint or informa- 
tion, wherein no protection, wager of law, eſſoin, privilege of 
parliament, or other privilege, ſhall be allowed, nor any more 
than one imparlance, and the reſidue to be diſpoſed of towards 
public uſes as ſhall be directed by parliament, and not other- 
wiſe. [By 8 Geo. 1. cap. 16. ſe. 25. The Royal Exchange 
aſſurance, and the London aſſurance, liable to ſingle damages and 
coſts of ſuit only.] 


6 Geo. 1. Cap. 21. A. D. 1719. 


Maſters of Ships ſuffering Brandy or uncuſtomed Goods to be put out 
of his Ship, or Wool, &c. to be taken in from the Shore, beſides 
former Penalties ſhall ſuffer fix Months Inpriſanment. 


SeF., 22. A D foraſmuch as illegal importations and expor- 
tations cannot be carried on by ſhips or veſſels, 

if the maſters or commanders thereof do take due care to pre- 
vent the ſame; Be it enacted, That from and after the firſt day 
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of Auguſt, one thouſand ſeven hundred and twenty, if the maſ- 
ter, purſer, or other perſon taking charge of ſuch ſhip or veſſel, 
ſhall ſuffer any brandy, or other uncuſtomed or-prohibited goods, 
to be put out of the ſaid ſhip or veſſel into any hoy, lighter, 
boat or bottom, to be Jaid on land, or ſhall ſuffer any wool, 
wool fells, mortlings, ſhortlings, yarn made of -wool, wool- 
flocks, fullers-earth, fulling clay, or tobacco-pipe-clay, to be 
laden or taken in from the ſhore, to be put on board ſuch ſhip 
or veſſel, to be carried to parts beyond the ſeas, he or they ſo 
offending, being convicted thereof, ſhall, beſides the penalties 
and forfeitures to which they will be liable by any law now in 
being, ſuffer ſix months impriſonment without bail or main- 
prize. 


23. AND for the preventing diſputes that may ariſe concern- 
ing the admeaſurement of ſhips laden with brandy and other 
ſpirits as aforeſaid, That the following rule ſhall be obſerved 
therein, that is to ſay, Take the length of the keel within 
board, (ſo much as ſhe treades on the ground) and the breadth 
within board by the mid-ſhip beam, from plank to plank, and 
half the breadth for the depth; then multiply the length by 
the breadth, and that product by the depth, and divide the 
whole by ninety-four, the quotient will give the true contents 
of the tonnage; according to which rule, the tonnage of all 
ſuch ſhips and veſſels ſhall be meaſured and aſcertained; any 
law, cuſtom or uſage to the contrary in any wiſe notwithſtan- 
ding. 


8 Geo. 1. Cap. 16. A. D. 1721. 


ND whereas by an act paſſed in the ſixth year of his Ma- 
jeſty's reign, intituled, An act for the better ſecuring cer- 

tain powers and privileges, intended to be granted by bis Majeſty by 
tuo charters, for aſſurance of ſhips and merchandizes at ſea, and for 
lending of money on bottomry, and for reflraining ſeveral extravagant 


and ummwarrantable practices therein mentioned, his Majeſty was en- 
abled 
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abled to erect two diſtin corporations for aſſurance of ſhips, 
goods and merchandizes at ſea, or going to ſea, and for other 
purpoſes therein mentioned; which ſaid corporations are by 
the ſaid act obliged, from time to time, during the continuance 
of the ſame corporations reſpectively, to cauſe ſuch a ſtock of 
ready money to be provided and reſerved, as ſhall be ſufficient 
to anſwer, from time to time, all juſt demands npon their po- 
licies of aſſurance, for any loſſes whatſoever which ſhall happen, 
and to ſatisfy, pay and diſcharge the ſame, from time to time, 
according to the tenors of their reſpective policies of aſſurance, 
and the true meaning of the ſaid act; and in caſe of refuſal and 
neglect to pay the ſame, the ſaid corporations are by the ſaid 
act reſpectively ſubjected to pay double damages, befides full 
coſts of ſuit, to be recovered by action, bill, ſuit or informa- 
tion in any of his Majeſty's courts of record at W:ftmin/er : and 
whereas his Majeſty hath been graciouſly pleaſed (purſuant to 
the ſaid act) to erect two diſtinct corporations for the purpoſes 
aforeſaid, one by the name and title of The governor and com- 
pany of the Royal Echange aſſurance, and the other by the 
name and title of The governor and company of the London af- 


ſarance; and the ſaid corporations have accordingly provided 
ſtocks of ready money for anſwering the purpoſes of the ſaid 
act, but do find themſelves under diſeouragements and inconve- 
niences by being ſubjected to pay double damages, beſides full 
coſts of ſuit, in actions which they cannot avoid, there being no 
proviſion in the ſaid act, to oblige the parties aſſured to make 
diſcovery to the ſaid corporations of their true loſſes, before any 
action brought; and unreaſonable ſuits in doubtful caſes are en- 
couraged, for the ſake of ſuch double damages, and full coſts ; 
for remedy thereof, Be it enacted by the authority aforeſaid, 
That ſo much of the ſaid recited act, as ſubjects the faid cor- 
porations, or either of them, to pay double damages, beſides 
full coſts of ſuit, ſhall be, and is hereby repealed; and that in 
all caſes whereby the ſaid act or charters, the ſaid corpora- 
tions, or either of them, are ſubjected to pay double damages, 
beſides full coſts of ſuit, the plaintiff or plaintiffs ſhall recover 


againſt 
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4 againſt the ſame corporation or corporations only ſingle damages, 
and full coſts of ſuit: any thing in the ſaid recited act, or in 
the charters of the ſaid corporations, or either of them to the 
contrary notwithſtanding. 


Dei t. Cap. 24. A. D. 1721. 


An Act for the more effetual Suppreſſing of Piracy. 


Se. 1, HEREAS the number of perſons committing 
a | piracies, felonies, and robberies upon the ſeas, 
is of late very much increaſed; and notwithſtanding the laws 
already made and now in being, many idle and profligate per- 
ſons, have turned pirates, and betaken themſelves to that 
wicked courſe of life, whereby the trade and navigation into 
remote parts will greatly ſuffer, unleſs ſome further proviſion be 
ſpeedily made for bringing ſuch perſons, and all others, who 
ſhall be any ways aiding and aſſiſting, or in confederacy with 
them, to condign puniſhment; Be it therefore declared and 
enacted by the King's moſt excellent Majeſty, by and with the 
advice and conſent of the Lords ſpiritual and temporal, and 
commons, in this preſent parliament aſſembled, and by the au- 
thority of the ſame, That if any commander or maſter of any 
ſhip or veſſel, or any other perſon or perſons, ſhall from 
and after the twenty-fifth day of March, which ſhall be in the 
year of our Lord one thouſand ſeven hundred and twenty-two, 
any wiſe trade with any pirate, by truck, barter, exchange, or 
in any other manner, or ſhall furniſh any pirate, felon, or rob- 
ber upon the ſeas, with any ammunition, proviſion or ſtores of 
any kind, or ſhall fit out any ſhip or veſſel knowingly, and with 
a defign to trade with, or ſupply or correſpond with any pirate, 
felon, or robber upon the ſeas, or if any perſon or perſons ſhall 
any ways conſult, combine, confederate or correſpond with any 
pirate, felon or robber on the ſeas, knowing him to be guilty of 
any ſuch piracy, felony or robbery, ſuch offender and offenders, 


and 
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and every of them, ſhall in each and every of the ſaid caſes be 
deemed, adjudged and taken to be guilty of piracy, felony and 
robbery, and he and they ſhall and may be inquired of, tried, 
heard and adjudged of and for all or any the matters aforeſaid, 
according to the ſtatute made in the twenty-eighth year of King 
Henry the eighth for pirates, and the ſtatute made in the ele- 
venth and twelfth years of the reign of his late Majeſty King 
William the third, intituled, An ad for the more eff: ctual ſuppreſ- 
ing ef piracy, which by an act made in the fixth year of his 
preſent Majeſty is made perpetual, and he and they being con- 
victed of all or any the matters aforeſaid, ſhall ſuffer ſuch pains 
of death, loſs of lands, goods and chattels, as pirates, felons 
and robbers upon the ſeas ought to ſuffer; and in caſe any per- 
ſon or perſons belonging to any ſhip or veſſel whatſoever, upon 
meeting any merchant-ſhip or veſſel on the high ſeas, or in any 
port, haven or creek whatſoever, ſhall forcibly board or enter into 
ſuch ſhip or veſſel, and though they do not ſeize and carry off 
ſuch ſhip or veſſel, ſhall throw over board, or deſtroy any part 
of the goods or merchandizes belonging to ſuch ſhip or veſſel, the 
perſon or perſons who ſhall be guilty thereof, ſhall in all re- 
ſpects be deemed and puniſhed as pirates as aforeſaid. 


2. AND be it further enacted by the authority aforeſaid, That 
every ſhip or veſſel which ſhall be fitted out with a deſign to 
trade with, or ſupply or correſpond with any pirate, and all and 
every goods and merchandizes put on board the ſame for any 
intent and purpoſe to trade with any pirate, felon or robber on 
the ſeas, ſhall be zpſo facto forfeited one moiety thereof to the 
uſe of the King's Majeſty, his heiþ and ſucceſſors, the other 
moiety to the perſon or perſons who ſhall firſt make diſcovery, 
and give information of ſuch intent or deſign ; and the perſon 
or perſons who ſhall firſt make ſuch diſcovery, ſhall and may 
ſue for and recover the ſaid ſhip or veſſel, and all and every the 


goods and merchandizes on board the ſame, in the high court 
of Admiralty. 


3. AND 
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3. AND whereas there are ſone defects in the laws for bring- 
ing perſons, who are acceſſaries to piracy and robbery upon the 
ſeas, to condign puniſhment, if the principal who committed 
ſuch piracy and robbery, is not or cannot be apprehended and 
brought to juſtice; Be it therefore enacted by the authority 
aforeſaid, That all and every perſon and perſons whatſoever, 
who by the ſaid ſtatute made in the eleventh and twelfth years 
of the reign of King William the third, are declared, to be ac- 
ceſſary or acceſſaries to any piracy or robbery therein mentioned, 


are hereby declared, and ſhall be deemed and taken to be prin- 
cipal pirates, felons and robbers, and ſhall and may, from and 


after the ſaid twenty-fifth day of March, one thouſand ſeven 
hundred and twenty-two, be enquired of, heard, determined 
and adjudged, in the ſame manner as perſons guilty of piracy 
and robbery may and ought to be inquired of, tried, heard, de- 
termined and adjudged by the ſaid ſtatute made in the eleventh 
and twelfth years of his late Majeſty King William, and being 
thereupon attainted and convicted, ſhall ſuffer ſuch pains of 
death, loſs of lands, goods and chattels, and in like manner as 
pirates and robbers ought by the ſaid act to ſuffer. 


4. AND be it further enacted by the authority aforeſaid, That 
all and every offender or offenders convicted of any piracy, fe- 
lony or robbery by virtue of this act, ſhall not be admitted to 
have the benefit of clergy, but be utterly excluded of and from 
the ſame. | 


5. AND to the end that a further encouragement may be 
given to all ſeamen and mariners to fight and defend their ſhips 
from pirates; Be it enacted by the authority aforeſaid, That in 
caſe any ſeaman or mariner on board any merchant ſhip or veſſel, 
or any other ſhip or veſſel, ſhall be maimed in fight againſt any 
pirate, every ſuch ſeaman and mariner, upon due proof of his 
being maimed in ſuch fight, ſhall not only have and receive the 
rewards already appointed by a ſtatute made in the twenty-ſecond 
and twenty-third year of the reign of King Char/es the ſecond, 

2 entituled, 
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entituled, An af to prevent the delivering up of merchant-ſhips, and 

for the increaſe of good and ſerviceable ſeamen, but ſhall alſo be ad- 
mitted into and provided for in Greenwich Hoſpital, preferable to 
any other ſeaman or mariner who is diſabled from ſervice or 
getting a livelihood merely by his age. 


6. AND be it further enacted by the authority aforeſaid, That 
in caſe any commander, maſter, or other officer, or any ſea- 
man or mariner of any merchant-ſhip or veſſel which carries 
guns and arms, ſhall not when they are attacked by any pirate, 
or by any ſhip or veſſe] on which any ſuch pirate is on board, 
fight and endeavour to defend themſelves, and their ſaid ſhip or 
veſſel / from being taken by the ſaid pirate, or ſhall utter any 
words to diſcourage the other mariners for defending the ſhip, 
. by reaſon thereof the ſaid ſhip or veſſel ſhall fall into the 
hands of ſuch pirate; then and in every ſuch caſe every ſuch 
commander or maſter, or other officer, and every ſeaman or 
mariner, who ſhall not fight and endeavour to defend and fave 
the faid-ſhip or veſſel, or who ſhall utter any ſuch words as afore- 
ſaid, ſhall loſe and forfeit all and every part of their wages due 
to him and them reſpectively, to the owner and owners of the 
ſaid ſhip or veſſel, and ſhall not be permitted to ſue for or reco- 
ver the ſame, or any part thereof, in any court either of law or 
equity, and as a farther puniſhment ſhall ſuffer fix months im- 
priſonment. a 

7. AND for prevention of ſeamen or mariners deſerting mer- 
chant-ſhips or veſſels abroad in the plantations, or in any other 
parts beyond the ſeas, which is the chief occaſion of their turn- 
ing pirates, and of great detriment to trade and navigation, and 
is chiefly occaſioned by the owner or owners of ſhips or veſſels, 
paying wages to the ſeamen or mariners when abroad : Be it 
enacted by the authority aforeſaid, That no maſter or owner of 
any merchant-ſhip or veſſel ſhall pay or advance, or cauſe to be 
paid or advanced to any ſeaman or mariner, during the time he 
ſhall be in parts beyond the ſeas, any money or effects upon 
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account of wages, exceeding one moiety of the wages which 
ſhall be due at the time of ſuch payment, until ſuch ſhip or 
veſſel ſhall return to Great Britain or Ireland, or the plantations, 
or to ſome other of his Majeſty's dominions whereto they be- 
long, and from whence they were firſt fitted out; and if any 
ſuch maſter or owner of ſuch merchant-ſhip or veſſel ſhall pay 
or advance, or cauſe to be paid or advanced, any wages to any 
ſeaman or mariner above the ſaid moiety, ſuch maſter or owner 
ſhall forfeit and pay double the money he ſhall ſo pay or advance, 
to be recovered in the high court of Admiralty, by any perſon 
who ſhall firſt diſcover and inform of the ſame. 


8. AND whereas great interruptions and inconveniences may 
attend his Majeſty's ſervice by the captains or commanders, or 
other ofticers of his Majeſty's ſhips or veſſels of war, receiving 
on board ſuch ſhips or veſſels goods and merchandizes, and tra- 
ding therewith contrary to their inſtructions, which ſtrictly for- 
bid their doing the fame ; To prevent therefore the ſaid inter- 
ruptions and inconveniences for the future, be it enacted by the 
authority aforeſaid, That in caſe any captain, commander, or 
other officer of any of his Majeſty's ſhips or veſſels of war, whe- 
ther ſuch ſhip or veſſel ſhall be employed at home or abroad, 
ſhall from and after the twenty-ninth day of September, in the 
year of our Lord one thouſand ſeven hundred and twenty-two, 
receive on board, or permit to be received on board, ſuch ſhip or 
veſſel of war, any goods or merchandizes whatſoever, in order 
to trade or merchandize with the ſame either upon his own or 
any other perſons account, except gold, filver or jewels, and 
except the goods or merchandizes belonging to any merchant- 
ſhip or veſſel which may be ſhip-wrecked, or in imminent dan- 
ger of being ſhip-wrecked either on the high ſeas, or in any 
port, creek or harbour, within his Majeſty's dominions at home 
or abroad, or elſewhere, in order to the preſerving them for 
their proper owners ; and except ſuch goods or merchandizes as 
they ſhall at any time be ordered to take or receive on board, by 
order of the lord high admiral of Great Britain, or the com- 
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miſſioners for executing that office for the time being, or any 
three or more of them, every ſuch captain, commander or offi- 
cer of any of his Majeſty's ſhips or veſſels of war ſo offending, 
ſhall upon his being convicted thereof by a court martial, loſe 
and forfeit the command and office he then ſhall have in the 
ſaid ſhip or veſſel of war, and ſhall be, and he is hereby for 
ever afterwards rendered incapable to ſerve any longer in the 
ſame, or in any other place or office in the naval ſervice of his 
Majeſty, his heirs and ſucceſſors ; and ſuch captain, comman- 
der or other officer offending as aforeſaid, ſhall as a further pu- 
niſhment for his ſaid offence, loſe and forfeit to his Majefty, 
his heirs and ſucceſſors, all the wages due to him for his ſervice 
in the ſhip or veſſel of war whereunto he ſhall belong, when or 
at any time after ſuch offence ſhall be committed. 


9. AND be it further enacted, That the faid captain, com- 
mander, or other officer of the ſaid ſhip or veſſel of war, and 
all and every the owners and proprietors of ſuch goods or mer- 
chandizes put on board ſuch ſhip or veſſel of war as aforeſaid, 
ſhall loſe, forfeit and pay the value of all and every ſuch goods 
and merchandizes ſo put on board as aforefaid ; one moiety of 
ſuch full value to ſuch perſon or perſons as ſhall make the firſt 
diſcovery, and give information of or concerning the ſaid offence, 
the other moiety of ſuch full value to and for the uſe of Green- 
wich Hoſpital ; all which forfeitures ſhall and may be ſued for 
and recovered in the high court of Amiralty. 


10. AND be it alſo enacted, That this act ſhall extend to all 
his Majeſty's dominions in Aa, Africa and America, and ſhall 
be taken as a public a&, and ſhall continue in force for ſeven 
years, from the twenty-fifth day of March, one thouſand ſeven 
hundred and twenty-two, and from thence to the end of the 
then next ſeſſion of parliament. [Made perpetual by 2 Geo. 2. 
c. 28. ſect. 7.] 
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11 Geo. 1. Cap. 30. A. D. 1724. 


An AF for granting fartber Privileges to the Corporations of the Reyal 
Exchange and London Aſſurance, erected by Charter Purſuant to 
6 George 1. 


Sect. 1. ND whereas by an act paſſed in the ſixth year 
of his Majeſty's reign, intituled, An act for the 
better ſecuring certain powers and privileges intended to be granted 
by his Majeſty by two charters for aſſurance of ſhips and merchan- 
dizes at ſea, and for lending money on bottomry ; and for reſtrain- 
ing ſeveral extravagant and unwarrantable practices therein men- 
tioned, his Majeſty was enabled to erect two diſtin corpora- 
tions for aſſurance of ſhips, goods and merchandizes at ſea, or 
going to ſea, and for other purpoſes therein mentioned : and 
whereas his Majeſty hath been graciouſly pleaſed purſuant to the 
ſaid act, to ere& two diſtin corporations for the purpoſes afore- 
ſaid, one by the name and title of the Royal! Exchange Aſſurance, 
and the other by the name and title of the London Aſſurance ; and 
whereas the ſaid corporations, in purſuance of the (aid act, and 
the ends and purpoſes for which they were ſo incorporated, 


have, from time to time, as occaſion hath required, entered 
into and executed great numbers of policies of aſſurance for the 


aſſuring of ſhips and goods and merchandizes, at ſea or going 
to ſea, and ſtill continue fo to do; but by reaſon of their being 
bodies corporate, ſuch policies of aſſurance could not be entered 
into by their ſubſcribing of the ſame, as is the conſtant uſage 
for private inſurers to do, but the reſpective common ſeals of the 
ſaid corporations are ſet to ſuch policies of aſſurance, and by 
means thereof, the manner of proceeding and pleadings in any 
ſuit or action to be commenced upon ſuch policy of aſſurance 
under the reſpective common ſeals of the ſaid corporations, are 
different from the proceedings and pleadings in actions and ſuits 
commenced upon policies of aſſurance entered into by private 

inſurers, 
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inſurers, or perſons not incorporated in manner as aforeſaid ; and 
by reaſon of the neceſſity of pleading eſpecially in ſuch caſes, 
the whole merit of the caſe in queſtion cannot often-times come 
into conſideration, and the jury, by the rules of law, are often 
obliged to find a verdict for the whole ſum of money aſſured, 
though it be never ſo apparent, that in juſtice only a ſmall part 
thereof is due to be aſſured by ſuch policies of affurance ; and 
the ſaid corporations are thereby forced to ſeek relief in courts 
of equity, when the matter in queſtion might be as well deter- 
mined at once by a jury, as it is done in the caſe of private in- 
ſurers or perſons not incorporated; For remedy whereof, be it 
enacted by the authority aforeſaid, That from and after the 
twenty-fourth day of June, one thouſand ſeven hundred and 
twenty-five, on all actions of debt to be fued or commenced 
againſt either of the ſaid corporations, upon any policies of aſ- 
ſurance under the common ſeal of ſuch corporation for the aſ- 
ſuring of any ſhip or- ſhips, goods and merchandizes at ſea or 
going to ſea, it ſhall or may be lawful to and for the ſaid reſpec- 
tive corporations, in ſuch action or ſuit, to plead generally, that 
they owe nothing to the plaintiff or plaintiffs, in ſuch ſuit or 
action; and that in all actions of covenant, which ſhall be ſued 
or commenced againſt either of the faid corporations upon any 
ſuch policy of aſſurance, under the common ſeal of ſuch cor- 
poration for the aſſuring any ſhip or ſhips, goods or merchan- 
dizes, at ſea or going to ſea, it ſhall and may be lawful for the 
ſaid reſpective corporations, in ſuch action or ſuit, to plead ge- 
nerally, that they have not broke the covenants in ſuch policy 
contained, or any bf them; and if thereupon iſſue ſhall be 
joined, it ſhall and may be lawful for the jury, if they ſhall fce 
cauſe upon trial of ſuch iſſue, to find a verdict for the plaintiff 
or plaintiffs in ſuch ſuit or action, and to give ſo much or ſuch 
part only of the ſum demanded if it be an action of debt, or fo 
much damage if it be an action of covenant; as it ſhall appear 
to them upon the evidence given upon ſuch trial, ſuch plaintiff 
or plaintiffs ought in juſtice to have, or is or are intitled unto ; 
any law or cuſtom to the contrary notwithſtanding. 

1. Geo, 
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1 Geo. 2. Stat 2. Cap. 14. A. D. 1728. 


An Act for preventing Advantages being taken of the Neceſſities of 
Seamen, for rendering all Bargains for their Pay void, and for 
providing for them when drawn on the Coaſts of foreign Countries. 


Set. 7. HEREAS many perſons encouraging the extra- 
vagance, and taking advantage of the neceſſities 
of ſeamen, have made great and unreaſonable profit to them- 
ſelves by anticipating, bargaining for, or purchaſing the pay or 
wages due or to grow due to ſeamen, to the impoyeriſhment and 
utter ruin of ſuch ſeamen and their families; Be it enacted, That 
all and every bargain, fale, bill of fale, contract, agreement and 
aſſignment whatſoever, of, for, or concerning any pay, wages, 
or allowances of money of any kind, due or to grow due to any 
ſeaman or ſeamen in the ſervice of his Majeſty, his heirs or ſuc- 
ceſſors, for ſuch ſervice, which ſhall be made or entered into, 
from and after the firſt day of September, which ſhall be in the 
year of our Lord one thouſand ſeven hundred and twenty eight, 
ſhall be, and is, and are hereby declared to be void and of none 
effect, to all intents and purpoſes whatſoever ; any law, ſtatute, 
cuſtom, or uſage to the contrary thereof in any wiſe notwith- 
ſtanding ; and the treaſurer of the navy for the time being is 
hereby authoriſed, directed and required to pay, or cauſe to be 
paid to all ſuch ſeamen as ſhall appear in perſon at the pay-table, 
or in their abſence, to the lawful attornies impowered by them, 
in the manner as is herein after directed, or to the executors or 
adminiſtrators of ſuch ſeamen, or to their reſpective attorney or 
attornies duly authorized, in ſuch manner as is herein after di- 
rected, the reſpective pay, wages or allowances of money of any 
kind due to them, without regard to any bargain, fale, bill of 
ſale, contract, agreement or aſſignment whatſoever, made or to 
be made, of, for, or concerning any ſuch pay, wages or allow- 


ances of . of any kind, from and after the firſt day of 
Sep- 
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September, which ſhall be in the year of our Lord one thouſand 
ſeven hundred and twenty eight. : 


8. PrcviDED always, and be it enacted, That this act or 
any thing herein contained, ſhall not extend or be conſtrued to 
diſcharge any ſeamen of or from any debt or debts, which he 
has already contracted or may hereafter contract, or to invalidate 
or make void the fale or fales of any ticket or tickets that is, 
are, or ſhall be made out for pay, wages or other allowances of 
money of any kind, to ſuch perſon or perſons as ſhall be in poſ- 
ſeſſion of ſuch ticket or tickets; bat ſuch fale and ſales ſhall be 
as good, valid and effectual, as they were before the making of 
this act, and as if this act had not been made; any thing herein 
contained to the contrary thereof in any wiſe notwithſtanding. 


9. PRoviIDED alſo, That this ac or any thing herein con- 
tained, ſhall not extend or be conſtrued to extend to invalidate 
or make void any indenture or indentures, whereby any maſter 
is or ſhall be intituled to have or receive the pay, wages or other 
allowances of money earned by his apprentice; but ſuch pay, 
wages or other allowances, ſhall be paid by the treaſurer of the 
navy for the time being, or by his direction, according to ſuch 
indenture or indentures, as has been uſual in ſuch caſes, fo as 
ſuch apprentice or apprentices were not above the age of eigh- 
teen years, at the time ſuch indenture or indentures were made 
and executed, in which caſe no pay, wages or allowances ſhall 
be paid by the treaſurer of the navy, or by his directions, ac- 
cording to ſuch indenture or indentures; any thing herein con- 
tained to the contrary thereof in any wiſe notwithſtanding. 


10. AND be it further enacted, That from and after the firſt 
day of September, which ſhall be in the year of our Lord one 
thouſand ſeven hundred and twenty-eight, no letter of attor- 
ney made by any ſeaman or ſeamen, in the ſervice of his Ma- 
jeſty, his heirs or ſucceſſors, or by the executors or adminiftra- 
tors of any ſuch ſeaman or ſeamen, in order to empower and en- 
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title any perſon or perſons to receive any pay, wages or allow- 
ances of money of any kind, due or to grow due for ſuch ſer- 
vice, ſhall be good and valid, or ſufficient for that purpoſe, un- 
leſs ſuch letter of attorney be made revocable, and be ſigned be- 
fore, and atteſted by the captain or commander, and one other 
of the ſigning officers of the ſhip, to which ſuch ſeaman or ſea- 
men who make the ſame belong, or the clerk of the cheque of 
ſome of the dock yards, or the mayor or chief magiſtrate of 
ſome corporation. 


11. AND be it further enacted by the authority aforeſaid, 
That when and as often as any of the pay books of the ſhips be- 
longing to his Majeſty, his heirs or ſucceſſors, ſhall be cloſed, 
ſuch ſeamen as ſhall not then receive or have received the pay, 
wages or other allowances of money due to them, ſhall, upon 
application made by them to the commiſſioners of the navy for 
the time being, have and receive bills or tickets made out to 
them to the value of the faid pay, wages or other allowances 
due to them reſpectively ; and the ſaid commiſſioners are hereby 
directed and required to make out the ſaid bills or tickets accord- 
ingly, and to cauſe the ſame to be dated, numbered, regiſtered 
and paid, in a courſe not exceeding one month after the date 
thereof. 


12 AND be it further enacted, That the governors, miniſters 
and conſuls appointed, or that ſhall be appointed by his Majeſty, 
his heirs or ſucceſſors, in foreign parts, and reſiding there, or, 
where none ſuch are reſident, any two or more Britiſb mer- 
chants then and there reſiding, ſhall be and are hereby authori- 
ſed, directed and required to ſend and provide for all ſea-faring 
men and boys, ſubjects of Great Britain, that ſhall by ſhip- 
wreck, capture or other unavoidable accident, be driven or caſt 
away to ſuch foreign parts or places, where ſuch governors, mi- 
niſters, conſuls or merchants reſide; and the faid governors, | 
miniſters, conſuls and merchants are hereby required to provide 
ſor, and ſubſiſt ſuch ſea-faring men and boys, at or after the 
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rate of ſixpence per diem each, and to ſend bills of their ſeveral 
diſburſements upon ſuch occaſions, together with-proper vouch- 
ers for the ſame, to the commiſſioners of the navy for the time 
being, who are hereby directed and required to cauſe immediate 
payment to be made of ſuch bills and diſburſements, after due 
examination of the ſaid vouchers ; and the faid governors, mi- 
niſters, conſuls and merchants, ſhall put or ſend the ſaid men or 
boys on board the firſt ſhip belonging to his Majeſty, his heirs 
or ſucceſſors, that ſhall arrive at the parts or places where they 
reſide, or any other parts or places being near or within a con- 
venient diſtance for that purpoſe ; or in caſe no ſhip of war ſhall 
be then in ſuch parts or places, or within a convenient diſtance, 
they ſhall ſend their ſaid men or boys on board ſuch merchant 
thips or veſſels as are bound for any port in Great Britain, and 
are in want of men to make up their complement ; but if nei- 
ther caſe happens within a convenient time, then they ſhall pro- 
vide and order a paſſage homeward for ſuch men and boys, in 
the firſt merchant ſhip or veſſel bound for Great Britain ; and 
every maſter or perſon having charge of a merchant ſhip or veſ- 
ſel that ſhall arrive in ſuch foreign parts, and be homeward 
bound from thence to any port in Great Britain, ſhall be and is 
hereby required to take on board ſuch and ſo many of ſuch ſea- 
faring men or boys, as the ſaid governors, miniſters, conſuls or 


merchants ſhall direct, not exceeding four for each one hundred 
tons for which his ſhip conſiſts. 


13. AND for an encouragement for ſuch maſters of ſhips or 
veſſels to take ſuch ſeamen or boys aboard, and bring them-to 
Great Britain; Be it enacted, That every ſuch maſter or perſon 
having charge of a ſhip or veſſel, who ſhall- produce a certificate 
under the hands of the ſaid governors, miniſters, conſuls or 
merchants, or any of them, certifying the numbers and names 
of the men or boys taken on board by their direction, and the 
time of taking them on board, and ſhall make an affidavit at his 
return, ſetting forth the time during which he ſubſiſted ſuch 
men or boys, and that he did not, during that time, want of 


P his 


( 206 1] 


his own'complement of men, or how many he did want of ſuch 
complement, and for what time, ſhall receive from the commiſ- 
fioners of the navy for the time being (who ate hereby required 
to cauſe the ſame to be paid) ſix penee per diem, for the paſſage 
and proviſions of each man and boy, from the day of their im- 

barkation homewards, to the day of their arrival in Great Bri- 
tain, or being put into ſome ſhip of war, ſixpence per diem only 

being deducted for ſuch time, and ſo many perſons as he want- 

ed of his e e during his voyage. 


114. Paovevis always, That nothing in this act contained 
ſhall extend or be conftrued to leſſen or take away the allow- | 
ances or other advantages made or appointed to or for any ſea- 
man that is or ſhall be in the ſervice of his Majeſty, his heirs or 
ſucceſſors, by any law or ſtatute now in Eibe or by the cuſtom 
or er of the navy. 


15. AnD to prevent for the future, as far as may be, any 
unjuſt or fraudulent arreſts upon ſeamen actually belonging to 
any of his Majeſty's ſhips, whereby his Majeſty and the public 
may be deprived of their ſervice; Be it enacted by the authority 
aforeſaid,, That no perſon whatſoever who ſhall liſt and enter 
himſelf to ſerve his Majeſty, as a ſeaman, on board any of his 
Majeſty's ſhips or veſſels, ſhall be liable to be taken out of his 
Majeſty's ſervice by any proceſs or execution whatſoever, other 
than for ſome criminal matter, unleſs for a real debt, or other 
juſt cauſe of action, and unleſs, before the taking out ſuch pro- 
ceſs or execution, (not being for a criminal matter) the plaintiff 
or plaintiffs therein, or ſome other perſon or perſons on his or 
their behalf, ſhall make affidavit before one or more judge or 
judges of the courts of record, or other court, out of which 
ſuch proceſs or execution ſhall iſſue, or before ſome perſon au- 
thoriſed to take affidavits in ſuch courts, that to his or their 
knowledge, the ſum juſtly due and owing to the plaintiff or 
plaintiffs, from the defendant or defendants in the action, or 
cauſe of action, on which ſuch proceſs ſhall iſſue, or the debt 
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or damage and coſts, for which ſuch execution ſhall be iſſued 
out, amounts to the value of twenty pounds at the leaft, a me- 
morandum of which oath ſhall be marked on the back of ſuch 
proceſs or writ, for which memorandum or oath no fee ſhall be 
taken. And if any perſon ſhall be nevertheleſs arreſted, contra- 
ry to the intent of this act, it ſhall and may be lawful for one or 
more judge or judges of ſuch court, upon complaint made there- 
of by the party himſelf, or by any his ſuperior officer, to exa- 
mine into the ſame by the oath of the parties, or otherwiſe, and 
by warrant under his or their hands and ſeals, to diſcharge ſuch 
ſeamen ſo arreſted, contrary to the intent of this act, without 
paying any fee or fees, upon due. proof made before him or 
them, that ſuch ſeamen ſo arreſted were belonging to one of his 
Majeſty's ſhips or veſſels, and arreſted contrary to the intent of 
this act, and alſo to award to the party ſo complaining, ſuch 
coſts as ſuch judge or judges ſhall think reaſonable, for the re- 
covery whereof he ſhall have the like remedy that the perſon 
who takes out the ſaid execution might have had for his coſts, 
or the plaintiff in the ſaid action might have had for the recove- 
ry of his coſts, in caſe judgment had been given for him with 
coſts, againſt the defendant in the ſaid action. 


16. AnD to the end that honeſt creditors, that aim only at 
the recovery of their juſt debts, due to them from ſuch ſeamen 
as are actually belonging to ſome of his Majeſty's ſhips, may not 
be hindered from ſuing for the fame, but on the contrary may 
be aſſiſted and forwarded in their ſuits, and inſtead of an arreſt, 
which may hurt the ſervice, and occaſion a great expence and 
delay to themſelves, may be enabled to proceed in a more ſpee- 
dy and eaſy method; Be it further enacted by the authority 
aforeſaid, That it ſhall and may be lawful to and for any plain- 
tiff or plaintiffs, upon notice firſt given in writing of the cauſe 
of action, to ſuch ſeaman or ſeamen in his Majeſty's ſervice, or 
left at his or their laſt place of reſidence, before his entering in- 
to his Majeſty's ſervice, to file a common appearance in any ac- 
tion to be brought for or upon account of any debt whatſoever, 
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fo as to intitle ſuch plaintiff or plaintiffs to proceed therein to 
judgment and outlawry, and to have an execution thereupon, 
other than againſt the body or bodies of him or them ſo actually 
belonging to one of his Majeſty's ſhips as aforeſaid ; this act, or 
any thing herein, or any former law or ſtatute to the contrary 
notwithſtanding. 


- a Geo. 2. Cap: 36. A. D. 1729. 


An Act for the better Regulation and Government of Seamen in 
Merchants Service. 


Sect. 1. HERE As the welfare and riches of this 

kingdom greatly depend on the trade and na- 
vigation thereof, upon which great numbers of the artificers 
and manufacturers livelihoods wholly depend; and whereas, for 
ſeveral years laſt paſt, the navigation carried on by the mer- 
chants to parts beyond the ſeas, hath been and doth flill remain 
under very. great difhculties and expences, by the uncertainty 
they labour under by ſeamen and mariners, who ſhip themſelves 
on board merchant-ſhips, and after they have ſo done, neglect 
their duty, and will not remain on board their ſhips or veſſels 
to diſcharge their duty; and very often when ſhips and veſſels 
come to be cleared out, in order to proceed on their reſpective 
voyages, the ſeamen refuſe to proceed with them, without com- 
ing to new agreements for increaſing their wages, and many of 
them will leave their ſhips and veſſels and not proceed on their 
voyages, which puts the owners of ſuch ſhips and veſſels to great 
trouble and charges to get other failors or mariners in their 
ſtead, and often is a means to overſet the voyages of ſuch ſhips 
and veſſels, to the great prejudice of the owners and freighters 
of the goods on board the faid ſhips and veſſels; and yet ſuch 
ſeamen and mariners, after they have committed ſuch offences 
and diſorders, will bring ations againſt the owners or maſters 
of the ſaid ſhips or veſſels for the recovery of their wages, 
from 
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from the time of their ſhipping themſelves, until the time 
they quit the ſaid ſhips and veſſels: and whereas many, of 
the ſaid ſeamen and mariners will neglect their duty when on 
board at ſea, and deſert their ſhips and veſſels in foreign parts, 
which put the ſaid owners of ſhips and veſſels to very great dif- 
ficulties and expences, to get others in their ſtead, to bring their 
ſhips and veſſels home; and afterwards ſuch ſeamen and mari- 
ners infiſt on recovering their wages, notwithſtanding their vo- 
luntary defertion ; all which is great diſcouragement to trade 
and navigation : Therefore, in order to prevent ſuch practices 
for the future, may it pleaſe your Majelty that it may be en- 
acted ; and be it enacted by the King's moſt excellent Majeſty, 
by and with the advice and conſent of the Lords ſpititual and 
temporal, and Commons, in this preſent Parliament aſſembled, 
and by the authority of the ſame, That from and after the 
twenty-fourth day of June, one thouſand ſeven hundred and 
twenty- nine, it thall not be lawful for any maſter or comman- 
der of any ſhip or veſſel bound to parts beyond the ſeas, to carry 
any ſeaman or mariner, .except his apprentice or apprentices, to 
ſea, from any port or place where he or they were entered or 
thipt, to proceed on any voyage to parts beyond the ſeas, with- 
out firſt coming to an agreement or contract with ſuch ſeamen 
or mariners for their wages, which agreement or agreements be 
made in writing, declaring what wages each ſeaman or mariner 
is to have reſpectively during the whole voyage, or for fo long 
time as he or they ſhall ſhip themſelves for; and alſo to expteſs 
in the ſaid agreement or contract the voyage for which ſuch 
ſeaman or mariner was ſhipt to perform the ſame; and in caſe 
any maſter or commander of any ſhip or veſſel ſhall carry out 
any ſeaman or mariner, except his apprentice or apprentices, 
upon any voyage to parts beyond the ſeas, without firſt entering 
into ſuch agreement or contract as aforetaid, and he and they. 
ſigning the fame, ſuch maſter or commander ſhall forfeit and 
pay the ſum of five pounds for every fuch ſeaman or mariner 
which he ſhall carry to ſea without entering into ſuch agreement 


in writing as aforeſaid, to the uſe of Greenwich Hoſpital, to be 
recovered 
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recovered upon information on the oath of one or more witneſs 
or witneſſes, before any one or more of his Majeſty's juſtice or 
juſtices of, the peace, who are hereby authorized and required 
to iſſue out his or their warrant or warrants to bring before him 
or them ſuch maſter or commander of any ſuch ſhip or veſſel; 
and in caſe he or they refuſe to pay ſuch penalty or forfeiture as 
aforeſaid, to grant his or their warrant or warrants, to levy the 
ſame by diſtreſs and ſale of the offenders goods; and, in caſe 
no diſtreſs can be found, to commit the offender or offenders to 
the common goal of the city, county, town, or place, there 
to remain until he or they ſhall pay the ſame. 


2. AND be it further enacted, that if any ſeaman or mariner 
enter or ſhip himſelf on board any merchant-ſhip or veſſel on any 
intended voyage for parts beyond the ſeas, he and they ſo enter- 
ing themſelves as aforeſaid, ſhall, and they are hereby obliged 
to ſign ſuch agreement or contract within three days after he or 
they ſhall have entered themſelves on board any ſhip or veſſel, 
in order to proceed on any voyage as aforeſaid ; which agreement 
or agreements, or contracts, after the ſigning thereof, ſhall be 
concluſive and binding to all parties, for and during the time or 
times ſo agreed or contracted for, to all intents and purpoſes ; 
any cuſtom or uſage to the contrary in any wiſe notwithſtand- 
ing. 


3. AND be it enacted and declared by the authority aforeſaid, 
That in caſe any ſeaman or mariner ſhall deſert or refuſe 
to proceed on the voyage on board any ſhip or veſſel, bound 
to parts beyond the ſeas as aforeſaid, or that ſhall deſert from 
the ſhip or veſſel to which he or they ſhall belong, in parts be- 
yond the ſeas, after he or they ſhall have ſigned ſuch contract 
or agreement, he or they ſhall forfeit to the owners of ſuch thip 
or veſſel the wages which ſhall be due to him, or them, at the 
time of his or their deſerting from ſuch ſhip. or veſſel, or obſti- 
nately refuſing to proceed on ſuch voyage. 
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4. AND be it further enacted, That in caſe any ſuch ſeaman 
or mariner ſhall deſert or abſent himſelf from any ſuch ſhip or 
veſſel, after he or they have entered into and ſigned ſuch con- 
tract or agreement to proceed upon any voyage to parts beyond 
the ſeas as aforeſaid, upon application made to any of his Ma- 
jeſty's juſtices of the peace, within their reſpective juriſdictions, 
by the maſter or commander, owner or owners, or other perfor 
or perſons having charge of the ſaid ſhip or veſſel to which ſuch 
feaman or mariner did belong, it ſhall and may be lawful for 
ſuch juſtice or juſtices; and they are hereby required to ifſue 
forth his or their warrant or warrants to apprehend ſuch ſeaman 
or mariner; and in cafe he or they ſhall refuſe to proceed on 
their voyage for which he or they entered into contract or agree- 
ment to perform as aforeſaid, and ſhall not give a ſufficient 
reaſon for ſuch refuſal, to the ſatisfaction of ſuch juſtice or 
juſtices, then to commit ſuch ſeaman or mariner to the houſe 
of correction, there to be kept to hard labour, not exceeding 
thirty days nor leſs than fourteen days, any thing to the con- 
trary notwithſtanding. | 8 


5: Axp be it enacted by the authority aforeſaid, That in caſe 
any ſeaman or mariner ſhall abſent himſelf from the ſhip or veſ- 
ſel to which he ſhall belong, without leave from the maſter 
or commander, or other chief officer, having the charge of 
ſuch ſhip or veſſel, every ſuch ſeaman or mariner ſhall, for every 
ſuch day's abſence, forfeit two days pay to the uſe of Greenwich 
Hoſpital, to be recovered, applied and diſpoſed of as is herein 
after directed by this ac. 


6. AND whereas ſeamen and mariners, after their ſhips ar- 
ri-al at their delivering port in Great Britain, oft - times leave 
the ſhips and veſſels before they are unladen, or before the ſaid 
ſeamen and mariners are diſcharged by the maſters or comman- 
ders of ſuch ſhips and veſſels; in order to prevent ſuch practices 
for the future ; Be it further enacted by the authority aforeſaid, 
That in cafe any ſeaman or mariner, not entering into the ſer- 
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vice of his Majeſty, his heirs and ſucceſſors, ſhall leave ſuch 
ſhip or veſſel, to which he or they belong, before he or they 
ſhall have a diſcharge in writing from the maſter or comman- 
der, or other perſon having the charge of ſuch ſhip or veſlel, 
he or they ſo leaving ſuch ſhip or veſſel ſhall forfeit one month's 
pay, to be recovered, applied and diſpoſed of as herein after 
directed. 


7. AND be it further enacted by the authority aforeſaid, That 
upon the arrival of any ſhip or veſſel into Great Britain from 
parts beyond ſeas, the maſters or commanders of ſuch ſhips or 
veſſels ſhall be, and they are hereby obliged to pay the ſeamen 
and mariners belonging to ſuch ſhips or veſſels their wages, if 
demanded, in thirty days after the ſaid ſhips or veſſels being 
entered at the cuſtom-houſe, except in caſe where a covenant 
ſhall be entered into to the contrary, or at the time of the ſaid 
ſeamen and mariners ſhall be diſcharged, which ſhall firſt hap- 
pen, if demanded, deducting out of ſuch wages the penalties 
and forfeitures by this act impoſed, under the penalty of paying 
to each ſeaman or mariner that ſhall be unpaid, contrary to the 
intent and meaning of this act, twenty ſhillings over and above 
the wages that ſhall be due to each perſon, to be recovered 
by the means and methods as the wages may be recovercd ; 
and ſuch payment of wages aforeſaid ſhall be good and valid 
in law, notwithſtanding any action, bill of ſale, attachment 
or incumbrance whatſoever. | 


8. Ax p be it further enacted, That no ſeaman or mariner by 
entering into or ſigning ſuch contract or agreement as aforeſaid, 
ſhall be deprived of or hindered from uſing any means or me- 
thods for the recovery of wages againſt any ſhip, the maſter or 
owners thereof, which he may now lawfully make uſe of, and 
that in all cates where it ſhall and may be neceſſary that the 
contract or agreement in writing aforeſaid ſhould be produced in 
court, no obligation ſhall lie on any ſeaman or mariner to pro- 
duce the ſame, but on tbe maſter, owner or owners, of the 
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ſhip for which the wages ſhall be demanded ; and no ſeaman or 
mariner ſhall fail in any ſuit, action, or proceſs for recovery of 
wages for want of ſuch agreement or contract being produced 
any law, uſage or cuſtom to the contrary notwithſtanding. 


9. AND be it further enacted, That the maſters or comman- 
ders, or owners of any ſhips or veſſels ſhall and they hereby have 
full power to deduct, out of the wages of any ſeaman or ma- 
riner, all the penalties and forfeitures to be incurred by this a&, 
and to enter them in a book or books to be kept for that pur- 
poſe, and to make oath, if required, to the truth thereof ; 
which book er bogks ſhall be ſigned by the ſaid maſter | or com- 
mander of each ſhip or veſſel reſpectively, and two or more prin- 
cipal officers belonging to ſuch ſhips or veſſels, ſetting forth 
that the penalties and forfeitures contained in ſuch book or 
books, are the whole penalties and forfeitures ſtopt from any 
ſeamen or mariners during the whole voyage ; which penalties 
and forfeitures (except the forfeiture of wages to the owners on 
the deſertion of any ſeaman or mariner, or on refuſing to pro- 
ceed on the voyage) ſhall go to and be applied to the uſe of 
Greenwich Hoſpital, and nat otherwiſe, to be paid and accounted 
for by the maſters and commanders of ſhips and veſſels coming 
from parts beyond the ſeas,. to the ſame officer or officers, at any 
port or place, who collects the ſixpence fer month, deducted 
out of ſeamen's wages, for the uſe of the ſaid Hoſpital ; which 
officer ſhall . have and hereby hath full power to adminiſter an 
oath to every commander or maſter reſpectively touching the 
truth of, ſuch penalties and torteitures, to be paid, applicd and 
diſpoſed of as afqreſaid, 


10. AND be it further enacted, That in caſe any maſter or 
commanders, or owpers of any ſhips or veſſels ſhall deduct out 
of the wages of any ſeamen or mariners, and of the penalties 
and fotfeitures which by this act are directed to be deducted 
and applied to and for the uſe of Greenuicb Hoſpital, and ſhall 


not pay the, maney ſo deducted to ſome. otfiger or officers who 
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collect the ſixpence per month, deducted out of ſeamen's wages, 
for the uſe of the ſaid Hoſpital, in the port or place where ſuch 
deduction ſhall be made, within three months after ſuch deduc- 
tion; every perſon ſo neglecting to pay the money deducted as 
aforeſaid, ſhall forfeit and pay treble the value thereof to the uſe 
of the ſaid Hoſpital ; which, together with the money deducted 
as aforeſaid, ſhall and may be recovered by the ſame means and 
methods as any penalties and forfeitures for not duly paying the 
faid ſixpence per month can or may be recovered. 


11. AND be it further enacted, That this act ſhall be deemed 
and taken to be a public act; and all judges and juſtices are here- 


by obliged to take notice of it as ſuch, without ſpecially pleading 
the fame. 


12. PROVIDER D, That nothing in this act contained'ſhall ex- 
tend or be conſtrued to extend to debar any ſeaman or mariner 
belonging to any merchant- ſhip or veſſel, from entering or being 
entered into the ſervice of his Majeſty, his heirs and ſucceſſors, 
on board any of his or their ſhips or veſſels; nor ſhall ſuch ſea- 
han or mariner, for ſuch entry forfeit the wages due to him, 

during the term of his ſervice in ſuch * or veſſel; 
nor ſhall ſuch entry be deemed a deſertion. ä 


5 Geo. 2. Cap. 7. A. D. 1732: 


An AF for the more eaſy Recovery of Debts in his Majeſty's Plan- 
tations and Colonies in America.. 


$A. 1. HEREAS his Majeſty's ſubjects trading to 

the Britiſb plantations in America lie under 
great difficulties, for want of more eaſy methods of proving, 
recovering and levying of debts due to them, than are now uſed 
in ſome of the faid plantations: and whereas it would tend very 
much to the retrieving of the credit formerly given by the tra- 
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ding ſubjects of Great Britain to the natives and inhabitants of 
the ſaid plantations, and to the advancing of the trade of this 
kingdom thither, if ſuch inconveniencies were remedied; May 
it therefore pleaſe your Majeſty that it may be enacted, and be 
it enacted by the King's moſt excellent Majeſty, by and with 
the advice and conſent of the Lords ſpiritual and temporal, and 
Commons in this preſent Parliament aſſembled, and by the au- 

thority of the ſame, That from and after the twenty-niath day 

of September, which ſhall be in the year of our Lord one thou- 

fand ſeven hundred and thirty-two, in any action or ſuit then 

depending, or thereafter to be brought in any court of law or 

equity in any of the ſaid plantations, for or relating to any debt 

or account wherein any perſon reſiding in Great Britain ſhall be 

a party; it ſhall and may be lawful to and for the plaintiff or 

defendant, and alſo to and for any witneſs to be examined or 

made uſe of in ſuch action or ſuit, to verify or prove any matter 

or thing by affidavit or affidavits in writing upon oath, or in caſe 

the perſon making ſuch affidavit be one of the people called 

Quakers, then upon his or her ſolemn affirmation, made before 

any mayor or other chief magiſtrate of the city, borough or 

town corporate in Great Britain, where or near to which the 

perſon making ſuch affidavit or affirmation ſhall reſide, and cer- 

tified and tranſmitted under the common ſeal of ſuch city, bo- 

rough or town corporate, or the ſeal of the office of ſuch may- 

or, or other chief magiſtrate, which oath and ſolemn affirma- 

tion every ſuch mayor and chief magiſtrate ſhall be and is hereby 

authorized and impowered to adminiſter ; and every affidavit or 

affirmation ſo made, certified and tranſmitted, ſhall in all ſuch 

actions and ſuits be allowed to be of the ſame force and effect, 

as if the perſon or perſons making the ſame upon oath or ſolemn 

affirmation as aforeſaid, had appeared and ſworn or affirmed the 
matters contained in ſuch affidavit or affirmation viva woce in 
open court, or upon a commiſſion iſſued for the examination 
of witneſſes, or of any part, in any ſuch action or ſuit reſpec- 
tively ; provided that in every ſuch affidavit and affirmation there 
| ſhall be expreſſed the addition of the party making ſuch affi- 
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davit or affirmation, and the particular place of his or her 
abode. : 


2. And be it further enacted by the authority aforeſaid, That 
in all fuits now depending, or hereafter to be brought in any 
court of law or equity by or in behalf of his Majeſty, his heirs 
and ſucceſſors, in any of the ſaid plantations, for or relating to 
any debt or account, that his Majeſty, his heirs and ſucceſſors, 
ſhall and may prove his and their debts and accounts, and exa- 
mine his or their witneſs or witneſſes by affidavit or affirmation 
in like manner as any ſubje& or ſubjects is or are impowered or 
may do by this preſent act. 


2. PrRovipeD always, and it is hereby further enacted, That 
if any perſon making ſuch aFdavit upon oath or ſolemn affirma- 
tion as aforeſaid, ſhall be guilty of falſely and wilfully ſwearing 
or affirming any matter or thing in fach affidavit or affirmation, 
which, if the ſame had been ſworn upon an examination in the 
uſual form, would have amounted to wilful and corrupt perjury, 
every perſon ſo offending and being thereof lawfully convicted, 
mall incur the ſame penalties and forfeitures as by the laws and 
ſtatutes of this realm are provided againſt perſons Err of 
wilful and corrupt per jury. 

4. Axp be it further enacted by the authority aforeſaid, 
That from and after the ſaid twenty-ninth day of September, one 
thouſand ſeven hundred and thirty-two, the: houſes, lands, ne- 
groes, and other hereditaments and real eſtates, fituate or being 
within any of the faid plantations belonging to any perſon in- 
debted, ſhall be liable to and chargeable with all juſt debts, du- 
ties and demands of what nature or kind ſoever, owing by any 
ſuch perſon to his Majeſty or any of his ſubjects, and ſhall and 
may be aſſets for the ſ tisfaction thereof, in like manner as real 
| eſtates are by the law of England liable to the ſatis faction of debts 
due by bond or other ſpeciality, and ſhall be ſubje& to the like 
' remedies, proceedings and proceſs in any court of Jaw or equity, 
2 in 
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in any of the ſaĩd plantations teſpeQively, fot ſeizing, extend- 
ing, ſelling or diſpoſing of any ſuch houſes, lands, negroes, and 
other hereditaments and real eſtates, towards the ſatisfaction of 
ſuch debts, duties and demands, and in like manner as perſonal 
eſtates, in any of the faid plantations reſpectively are ſeized, 
extended, ſold or difpoſed of, for the ſatisfaction of debts. 


5 Geo. 2. Cap. 20. A. P. 173%. 


An Ad for the better Regulation and Government of Pilots licenſed 
by the Corporation of Trinity Houſe of Deptford-flrond, in the 
County of Kent, and to prevent Miſchiefs and Auncyances upon 
the K ver of Thames below London Bridge. 


See. 1. "HEREAS the maſter, wardens and aſſiſt- 
ants of the guild, fraternity or brotherhood 

of the moſt glorious and undivided Trinity, and of Saint Clement, 
in the pariſh of Deptford-ftrond in the county of Kent, have for 
above two hundred years laſt paſt been a corporation, and by 
long uſage and by virtue of divers letters patent granted to them 
by the crown, being authorized and impowered to appoint pi- 
lots, loadſmen or guides to conduct ſhips or veſſels out of the 
rivers of Thames and Medway through the North Channel, to or 
by Orferdneſs, and round the long Sand- bead into the Downs, and 
from and by Orfordneſs up the North Channel and the rivers of 
Thames and Medway, and alſo to make ſuch orders and conſtitu- 
tions as ſhould be neceſſary. for the wholeſome government, 
maintenance and increaſe of navigation, and of all ſeafaring men 
coming or being within the river of Thames, and in purſuance 
of ſuch powers and by ancient uſage have, from time to time, 
appointed a competent number of pilots for the purpoſes before- 
mentioned, and made orders, from time to time, for the better 
regulation and government of the ſame, and alſo for preventing 
miſchiefs, damages and annoyances upon the ſaid river; but 
divers perſons, without examination, licence or authority by or 
from 
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from the ſaid corporation, have taken upon themſelves to act as 
pilots or loadſmen, and to conduct and guide ſhips and veſſels, 
to and from the ſeveral places aforeſaid, to the great hazard of 
ſuch ſhips and veſſels and their cargoes, and the lives of the 
perſons on board the ſame, and to the obſtruction of navigation 
within the ſaid limits, and the prejudice of lawful and licenſed 
pilots, who attend wholly on that ſervice, and on which their 
livelihood chiefly depends: and whereas great loſſes by fire may 
happen to merchants and owners of ſhips, occaſioned by powder 
being taken in and remaining on board while ſhips lie in the ri- 
ver of Thames, and by heating of pitch, tar, roſin, greaſe, tallow, 
oil and other combuſtible matters and things on board ſhips and 
_ Other veſſels lying in the ſaid river: and whereas by the keeping 

guns ſhotted on board ſhips lying in the ſaid river, and by firing 
guns in the night-time, not only the ſhips lying in the ſaid river, 
but alſo his Majeſty's docks and yards, and the tower of the city 
of London, and the lives of divers perſons, may be greatly endan- 
gered: and whereas the powers and authorities veſted in the cor- 
poration, are found not ſufficient or effectual to remedy and 
prevent the miſchiefs and ill praQtices before mentioned ; there- 
fore for promoting and ſecuring a more ſafe navigation for ſhips 
and veſſels in the river of Thames, and for the more effectual pre- 
venting and remedying the dangers, miſchiefs, and annoyances 
upon the ſaid river below London Bridge; Be it enacted by the 
King's moſt excellent Majeſty, by and with the advice and con- 
ſent of the Lords ſpiritual and temporal, and Commons, in this 
preſent Parliament aſſembled, and by the authority of the ſame, 
That from and after the twenty-fourth day of June, in the year 
of our Lord one thouſand ſeven hundred and thirty-two, if any 
perſon ſhall take upon himſelf the charge of any ſhip or veſſel as 
pilot down the river Thames, or through the North Channel to or 
by Orfordneſs, or round the Long Sana-bead into the Downs, or 
down the $:utb Channel into the Downs, or from or by Orford- 
neſs up the North Channel, or the river Thames, or the river Med- 
way, other than ſuch perſon as ſhall be licenſed and authoriſed 
to act as a pilot by the ſaid maſter, wardens, and aſſiſtants for 
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the time being, under the common ſeal of the corporation, every 
perſon ſo offending, and being thereof lawfully convicted before 
any two or more of his Majeſty's juſtices of the peace for the 
city of London, or the counties of Middleſex, Efſex, Kent, or 
Surry, or any of them, within their reſpective juriſdictions, in 
manner herein after mentioned, ſhall for every ſuch offence for- 
feit the ſum of twenty pounds : provided, that nothing in this 
act contained, ſhall. extend or be conſtrued to extend to the ob- 
Tiging of any maſter or owner of any ſhip in the coal trade, or 
other coaſting trade, to employ or make uſe of any pilot. 


2. AND it is hereby further enacted by the authority afore- 
faid, That no maſter or commander of any ſhip or other veſſel 
whatſoever outward bound, ſhall receive, or cauſe or permit to 
be received on board any ſuch ſhip or veſſel, any gunpowder, 
either as merchandize, or as ſtores or ammunition for the voy- 
age, (except for his Majeſty's ſervice) before ſuch ſhip or veſſel 
ſhall be at, or over againſt, or below Blackwall, upon pain of 
forfeiting for every fifty pounds weight of gunpowder to be fo 
ſhipped or received on board ſuch ſhip or veſſel the ſum of five 
pounds, and ſo in proportion for a greater or leſſer quantity. 


3. AnD it is hereby further enacted by the authority aforeſaid, . 
That the maſter or commander of every ſhip or veſſel coming 
into the river Thames, ſhall land and put on ſhore, or cauſe to 
be landed and put on ſhore, all the powder on board ſuch: ſhip 
or veſſel, either before the arrival of ſuch ſhip or veſſel at Black- 
wall, or within twenty-four hours, in caſe the weather ſhall 
permit, after ſuch ſhip or veſſel ſhall come to an anchor there, 
or at the place of her unloading, upon pain of forfeiting the ſum 
of five pounds for every fifty pounds weight of gunpowder found. 
on board, and in the like proportion for a greater or leſſer quan- 
tity: and if any gunpowder ſhall be found on board any ſuch 
ſhip or veſſel above Blactwall, after the time hereby limited for 
unloading the ſame, the maſter or commander of every ſuch 
ſhip or veſſel ſhall, for every fifty pounds weight of gunpowder 
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fo found on board, forfeit the ſum of five pounds, and fo in pro- 
portion for a greater or leſſer quantity. 


AND it is hereby further enacted by the authority fo 
41 That if any maſter or commander, or other officer of any 
ſhip « or veſſel (excepting his Majeſty's ſhips) ſhall, while ſuch 
ſhip or veſſel ſhall lie or be in the river of Thames between Lon- 
din Bridge and Blackwall, keep any gun or guns of and belong- 
ing to ſuch ſhip or veſſel ſhotted or loaded with ball, or ſhall 
fire or diſcharge, or cauſe or permit to be fired or diſcharged, 
any gun or guns, on board ſuch ſhip or veſſel lying above Black- 
wall, before ſun rifing or after ſun ſetting, ſuch maſter, com- 
mander or officer, ſhall for every ſuch gun ſo kept ſhotted or 
loaded, forfeit the ſum of five ſhillings; and for every gun fo 
fired or diſcharged, the ſum of ten ſhillings: and alſo - that if 
any maſter, commander, or other officer of any ſhip or veſſel, 
or any other perſon on board the ſame ſhall, while ſuch ſhip or 
veſſel ſhall lie or be in the river of Thames, between London 
Bridge and Blackwal!, heat or melt, or cauſe or permit to be 
heated or melted by fire, logger head, ſhot, or any other thing, 
on board any ſuch ſhip or veſſcl, any pitch, tar, roſin, greaſe, 
tallow, oil or other ſuch. eombuſtible matter or things, every 
perſon or perſons ſo offending ſhall for every ſuch offence forfeit 
the ſum of five pouuds. - » 


"A AND for the. better — of the, i APE this 
act, and bringing them to condign puniſhment, and aſcertain- 


ing and recovering the penalties hereby infliched and directed to 
be levied, It is hereby further enacted by the authority aſore- 
ſaid, That it ſhall and may be lawful to and for the ſaid maſter, 
wardens and aſſiſtants for the time being, by inſtrument or in- 
ſtruments under their common ſeal, to authotiſe and appoint 
any elder brother of the ſaid corporation, to go in a boat be- 
tween the ſun riſing and ſun ſetting to any ſhip or veſſel, and to 
enter and go on board the ſame (his Majeſty's ſhips always ex- 
cepted) i in order to ſearch far powder, guns ſhotted, and the 

heating 
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heating and melting ſuch combuſtible matters aforementioned, 
within the limits wherein ſuch offences are reſpectively by this 
265 prohibited, and if the maſter, commander or other officer 
in any ſuch ſhip or veſſel, ſhall, upon demand in that behalf 
made, refuſe to permit, or ſhall not permit any perſon or per- 
ſons ſo authoriſed and appointed for the reſpective ſervices as 
aforeſaid, to enter into and come on. board ſuch ſhip or veſlel, 
and make due and proper ſearch and examination for the purpo- 
ſes aforeſaid, every ſuch maſter, commander or other officer, 
ſhall, for every ſuch offence, forfeit the ſum of five pounds. 


6. And it is hereby further enacted by the authority aforeſaid, 
That all the pecuniary forfeitures and penalties ariſing and im- 
poſed by this act, ſhall be paid, diſpoſed of, and applied for the 
benefit of the yoo of the {aid corporation, 


7. PROvIDED 1 and it is hereby enacted by the authbe 
rity aforeſaid, That it ſhall and may be lawful to and for two or 
more of his Majeſty's juſtices of the peace in the city of London, 
or any of the four counties abovementioned, within their reſpec- 
tive juriſdictions, not being members of the ſaid corporation, 
to hear and determine any of the offences againſt this act; and 
ſuch juſtices of the peace are hereby authoriſed and required; 
upon any information exhibited, or complaint made in that be- 
half, within ten days after any ſuch offence committed, to ſum- 
mon the party or parties accuſed, and alſo the witneſſes on cither 
fide; or after oath made of the commiſſion of any of the facts 
abovementioned, by one or more credible witneſs or witneſſes, 
to iſſue a warrant or warrants for apptehending the party offend- 
ing in the faid city of London, or any of the counties within 
their reſpective juriſdictions, or upon the river of Tbames, 'with< 
in any of the limits above mentioned, and upon the appearance 
or contempt of the party accuſed, in not appearing (upon the 
proof of notice given) to proceed to the examination of the wit- 
2 or witneſſes on oath, (which oath they are hereby authori- 

W and required to adminiſter) and to give judg- 
| R ment 
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ment and ſentence accordingly ; and where the party accuſed 
ſhall be convicted of ſuch offence, either by the view of the ſaid 
juſtices or any of them, or upon ſuch information as aforeſaid, 
or on confeſſion of the party accuſed, to award and iſſue war- 
rants for the levying any pecuniary penalties ſo adjudged on the 
goods of the offender, and to cauſe ſale to be made thereof, in 
caſe they ſhall not be'redeemed within five days, rendering to 
the party the overplus, if any there be, and where goods of ſuch 
offenders cannot be found, to commit ſuch offender to priſon, 
there to remain for the ſpace of three months, or until ſuch pe- 
cuniary penalty or penalties ſhall be paid; and if any perſon or 
perſons ſhall ſind himfelf or themſelves aggrieved, or remain un- 
ftisfied in the judgment of the ſaid juſtices, then ſuch perſon or 
perſons ſhall and may by virtue of this act, complain or appeal 
to the juſtices of the peace at the next quarter- ſeſſions for the 
county, city or place, wherein ſuch offence ſhall be committed, 
who are hereby impowered to ſummon and examine witneſſes 
upon oath, and finally to hear and determine the fame, and in 
caſe of conviction, to iſſue warrants for levying and compelling 
* uch means as aforetund, the ory of the faid er | 
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— ende further enacted; That al che vey the 
pilot and pilots, already adtſlitted and appointed, or hereafter to 
be admitted and appointed by the ſaid corporation, ſhall, from 
time to time, and at all times hereafter, be ſubject to the regu- 
lation and government of the ſaid corporation; provided ſuch 
regulations do not relate to the pilots keeping of turns, or to the 
ſettling the rates of pilotage; and Mall pay the ancient and ac- 
cuſtomed dues, provided the ſame do not exceed one ſhilling in 
the pound, out of their reſpective wages, load-manage or pilot- 
age, which they ſhall reſpectively receive, for the uſe and be- 
nefit of the poor of the corporation, within ten days after the 
ſervice of ſuch pilots reſpectiuely ſhall he ended, unto ſuch per- 
ſon or perſons as by the CO ſhall, from time to time, be 
— to receive the ne * 
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9. AND it is further enacted by the authority aforeſaid, That 
in caſe any ſuch pilot or pilots ſhall refuſe to take the charge or 
conduct of any of his Majeſty's ſhips, when appointed thereto 
by order of the ſaid corporation, or it ſhall appear to the cor- 
poration, that. ſuch pilot or Pilots ſhalb have miſbehaved them- 
ſelves in the conduct of any ſhip or ſhips, or in the execution of 
any other part of their duty as pilots, or if fuch pilot or pilots 
ſhall refuſe to obey any ſummons of the ſaid corporation requi- 
ring their appearance, or to obey ſuch orders as the ſaid corpo- 
ration ſhall make in the premiſes; or in any wiſe offetid againſt 
this act, then the general court of the ſaid corporation, upon 
examination thereof, are hereby authoriſed and required to re- 
call the warrant or Warrants granted to ſuch pilot or Pilots, and 
to. declare the ſame: to be from thenceforth utterly void; and if 
any fuch perſon or perſons ſo offending, fnall (after Lüch declä- 
ration and notice thereof given by the clerk of the ſaid corpora- 
tion to him or them in perſon, or left at his or their uſual place 
of abode) act as a pilot within the limits uförementiohed, he or 
they ſhalt be ſubjeck to all the penalties inflicted on perſons act 
ing as unlicenſed 1 by this act, to — in maler afore- | 
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10. your wien hy" whe flequenuy laying up alt mooring 
of ſhips and other veſſels, in the mouth and other parts « of Saint 
Saviour's dock in the-county of Surry, great quantities of ſoil 
and mud have ſettled and lodged there, which obſtructs the 
paſſing and repaſſing of ſhips and veſſels, in and out of the ſaid 
dock; For remedy whereof, be it enacted by the authority afore- 
ſaid, That in caſe any ſhip or veſſel ſhalh from and after the 
twenty-fourth day of June one thouſand ſeven hundred and 
thirty-two, be laid up or moored in the mouth or any part of 
the faid dock, (except ſuch ſhips or veſſels as hill be loading or 
taking in, or unloading or delivering their cargoes reſpectively, 
and alſo except ſuch ſhips or veſſels; not exceeding two in num- 
ber at any one time, as ſhall lie at the yard called $h/7-teright 
Yard, at the north-weſt corner of the ſaid doek, during the time 
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ſuch hips and veſſels ſhall. be repairing: and no langer) the maſ- 
ter or owner of every ſuch ſhip or veſſel fa laid up and moored; 
ſhall forfeit and pay for every day ſuch ſhip or veſſel ſhall ſo cons. 
tinue to be laid up and moored (unleſs for the purpoſes afore 
ſaid) the ſum of twenty ſhillings, to be recovered, applied and 
diſpoſed of in ſuch manner and for ſuch purpoſes, as the other 


pecuniary, penalties inflicted by this act are directed to ns reco- 
vered and applied. 


11, PROVIDED * That nothing in this act contained 
ſhall be conſtrued to extend to the taking away, abridging; de - 
feating, impeaching or interrupting of any grants, liberties, 
franchiſes and privileges heretofore granted. to or which by an 
ancient uſage and cuſtom have from time to time been enjoyed 
and uſed by the pilots of the Trinity-Hoyſe of the town of King- 
flon upon Hull, or the Trinity- Houfe of Newcaſtle upon Tyne. 


12. PROVIDED always, and it is hereby enacted and declared, 
That this act or any thing herein contained. ſhall not extend or 
be conſtrued, to extend to the taking away, leſſening or abridg- 
ing, prejudicing or impeaching any of the grants, liberties, 
franchiſes, powers, authorities, or immunities, nor to leſſen or 
take away the ſole right and privilege of piloting all merchant- 
ſhips and veſſels. from or by Dover, Deal, and the iſte of Thanet, - 
up the river Thames, and Medway, granted, given and allowed 
to the ſociety and fellowſhip. of the maſter, warden and- pilots 
of the Trinity- Houſe of Dover, Deal, and the iſle of Thanet, by 
an act of parliament made in the third year of his late Majeſty 
King George entituled, An aã for. the better regulating of pilots 
for the cunducting of ſhips and veſſels from Dover, Deal, and the 
iſle of Thanet, up the rivers of Thames and Medway, which ſaid act, 
together with a clauſe contained in an act of the ſeventh. year of 
his ſaid late Majeſty's reign, entituled, An add for ithe, further 
preventing his Majeſty's ſubjetts from trading to the Eaft Indies under 
foreign commiſſions, and for encouraging and furtber ſecuring the 
_ trade thereto, and for furiber ergulating the Pilats-of Dover, 

Deal 
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Deal and the z of Thanet, was further confirmed and comtioued! 
by an act of the tenth year of his ſaid late Majeſty, entituled;- 
An aft far continuing afts for preventing theft and rapine on the 
northern borders of England, and for better regulating of pilats, and 
for regulating the aſſrze of bread, and for betten encouragement of 
the making of ſail cloth-in Great Britain; all which grants, liber-- 
ties, franchiſes, powers, authorities and immunities as before 
expreſſed, and the ſaid ſole right and privilege as aforeſaid, are 
hereby declared and enacted to remain wholly untouched, and 
to continue in full force and virtue to'them the faid maſter, 
wardens and pilots of Dever, Deal, and the- iſle of ' Thanet; as 
if this preſent act had never been made: n 
tained to eee thereof in any mmm 
| WL 
13. An it is hereby farther endfted and declared; That this 
act ſhall be deemed and taken to be a public act, of which all 
judges, juſtices and other perſons are to take notice ; that if any 
ſuit or action ſhall be brought or proſecuted againſt any perſon 
or perſons for any thing done or to be done in purſuance of this 
act, that in every ſuch caſe the action or ſuit ſhall be commenced ' 
within three months after the fact committed, and not after--. 
wards, and ſhall be laid or brought in the county, city or place 
where the cauſe of action ariſes, and not elſewhere, and the 
defendant or defendants in ſuch action or ſuit may plead the ge- 
neral iſſue, not guilty, and give this act and the ſpecial matter 
in evidence at any trial to be had thereupon, and that the ſame 
was done in purſuance and by the authority of this act; and if 
it ſhall appear ſo to be done, or if any ſuch action or ſuit ſhall 
be brought after the time limited for bringing the ſame, or ſhall 
be brought in any other county, city or place, then the jury 
ſhall find for the defendant or defendants, or if the plaintiff or 
plaintiffs ſhall become nonſuited, or ſuffer a diſcontinuance of 
his, her or their action or actions, or if a verdict ſhall paſs againſt 
the plaintiff or plaintiffs, or if upon demurrer judgment ſhall 
be given againſt the plaintiff or plaintiffs, the defendant-or de- - 
fendants ſhall have treble coſts, and have ſuch remedy for the 
| fame, 
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ſame, as any defendant or defendants n or have for coſts of 
ſuit in other cauſes by law. 


14. PROVIDED always, and it is hereby further enacted and 
declared by the authority aforeſaid, That nothing in this act 
contained ſhall extend or be conſtrued to extend to prejudice or 
take away any right, property or juriſdiction of the mayor, or 
of the mayor, commonalty, and citizens of the city of London, 
to, in and upon the river of Thames ſaforeſaid. 


15. PrRoviDEDallo, that this act, or any thing herein contain- 
ed, ſhall not extend or be conſtrued to extend, to abridge, prejudice 
or derogate from any right, authority or juriſdiction belonging to 
the office of lord high admiral ; but that the ſame ſhall be and 
continue in the ſame ſtate and condition. as before the making 
of this act. 


| 7 Geo. 2. . 15. A. D. 1734. 


An Ad to \ ſettle bow far — of Ships ſhall be e for Ft 
Add, of Ow or Mariners. 


Sed. 1, HERE A 8 it is of the wv conſequence and 
importance to this kingdom, to promote the in- 

creaſe of the number of ſhips and veſſels, and to prevent any 
diſcouragement to merchants and others from being intereſted 
and concerned therein: and whereas it has been held, that in 
many caſes owners of ſhips or veſſels are anſwerable for goods 
and merchandize, ſhipped or put on board the ſame, although 
the ſame goods and merchandize, after the ſame have been ſo 
put on board, ſhould be made away with by the maſters or ma- 
riners of the ſaid ſhips. or veſſels, - without the knowledge or 
privity of the owner or owners, by means whereof merchants 
and'others are greatly diſcouraged from adventuring their for- 
tunes, as owners of ſhips. and veſſels, which. will neceſſarily 
3 tend 
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tend to the prejudice of the trade and navigation of this king- 
dom : therefore for aſcertaining and ſettling how far owders bf 
ſhips' and veſſels ſhall be anſwerable for any gold, ſilber, diar 
monds, jewels, precious ſtones or other goods or merchandizes 
which ſhall be made away with by the maſters or mariners, 
without the privity of the owners thereof; Be it enacted by the 
King's moſt excellent Majeſty, by and with the adviee and cont 
ſent of the Lords ſpiritual and temporal, and Commons, in 
this preſent Parliament aſſembled, and by the authority of the 
ſame, That no perſon or perſons who is, are or ſhall be owner 
or owners of any ſhip or veſſel ſhall be ſubje& or liable to an- 
ſwer for or make good to any one or more perſon or perſons any 
loſs or damage by reaſon of any imbezzlement, ſecreting or 
making away with (by the maſter or mariners, or any of them) 
of any gold, filver, diamonds, jewels, precious ſtones or other 
goods or merchandize, which from and after the twenty-fourth 
day of June, which ſhall be in the year of our Lord one thou- 
ſand ſeven hundred: and thirty-four, ſhall be ſhipped; taken in 
or put on board any ſhip or veſſel, or for any act, matter or thing, 
damage or forfeitures done, occaſioned or incurred from and 
after the ſaid twenty-fourth day of June, one thouſand > ſeven 
hundred and thirty-four, by the' ſaid maſter or mariners, or any 
of them, without the privity and knowledge of fuch owner of 
owners, further than the value of the ſhip or veſſel; with all 
her appurtenances, tand tho full account of the freight due or to 
grow due for and duting the voyage, wherein ſuch imbezzle- 
ment, ſecreting or making away with as aforeſajd, or other mal- 
verſation of the maſter or mariners ſhall be made, committed 
or done; any law, uſage or 5 to o the — thetcof in 

2 . e 
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2. AND it is hereby futther enacted ' by te W afore- 
faid, That if ſeveral freighters or proprietors of any ſuch gold, 
ſilver, diamonds, jewels, precious ſtones or other goods or mer- 
chandize, ſhall ſuffer any loſs or damage by any of the means 
W and the value of the ſhip or veſſel 
| with 
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with all her appurtenances, and the account of the freight due 
or to grow due during ſuch voyage, ſhall not be ſufficient to 
make full compenſation to all and every of them, then ſuch 
freighters or proprietors ſhall receive their ſatisfaction thereout 
in average, in proportion to their reſpective loſſes or damages: 
and in every ſuch caſc it ſhall and may be lawful to and for ſuch 
freighters or proprietors, or any of them, on behalf of himſelf and 
all other ſuch freighters or proprietors, or to and for the owners 
of fuch ſhip or veſſel, or any of them, on behalf of himſelf 
and all the other part-owners of ſuch ſhip or veſſel, to exhibit 
a bill in any court of equity for a diſcovery of the total amount 
of ſuch loſſes or damages, and alſo of the value of ſuch ſhip or 
veſſel, appurtenances and freight, and for an equal diſtribution 
and payment thereof amongſt ſuch freighters or proprietors, in 
proportion to their reſpective loſſes or damages, pe to the 


rules of equity. 


3. PROVIDED always, That if any ſuch bill ſhall be exhi- 
bited by or on the behalf of the part-owners of ſuch ſhip, the 
plaintiff or plaintiffs ſhall annex an affidavit to ſuch bill or bills, 
that he or they do not collude with any of the defendants 
thereto, and ſhall thereby offer to pay the. value of ſuch ſhip or 
veſſel, appurtenances and freight, as ſuch court ſhall direct; 
and ſuch court ſhall thereupon take ſuch method for aſcertaining 
. ſuch value, as to them ſhall ſeem juſt, and ſhall direct the pay- 

meat thereof in like c 
of on of interpleader. mT 


4. PROvID ED always, and it is hereby declared and enacted, 
That nothing in this preſent act contained ſhall extend or be 
conſtrued to extend to impeach, leſſen or diſcharge any remedy 
which any perſon or perſons now hath, or ſhall or may hereafter 
have againſt all, every or any the maſter and mariners of ſuch 
ſhip or veſſel, for or in reſpect of any imbezzlement, ſecreting 
or making away with any gold, filver, diamonds, jewels, pre- 
cious ſtones or merchandize, ſhipped or loaded on board fuch 

ſhip 
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ſhip or veſſel, or on account of any fraud, abuſe or malverſa- 
tion of and in ſuch maſter or mariners reſpectively; but that'it - 
ſhall and may be lawful to and for every perſon or perſon? ſo in- 
jured or damaged to purſue and take ſuch remedy for the ſame, - 


againſt the ſaid maſter or mariners reſpectively, as he or they 
might Have done before the making of this act. 


6 Geo. 3. Cap. 22. A. D. 1766. 


An Af to regalate the loading of Ships with Coals in the Ports of 
Neweaftle and Sunderland. 


See. 1. HE R EAS the preſent methods of loading 

coal ſhips in the ports of Newcaſtle and Sunder- 
land, are inconvenient to the coal trade for remedy whereof, 
May it pleaſe your Majeſty that it may be enacted; and be it 
enacted by the King's moſt excellent Majeſty, by and with the 
advice and conſent of the Lords ſpiritual and temporal, and 
Commons, in this preſent Parliament aſſembled, and by the 
authority of the ſane, That from and after the firſt day of J unt, 
one thouſand ſeven hundred and ſixty- ſix, all fitters, agents, 
and others, vending ſea coals, and loading ſhips with the fame, 
at the ports of Newcaftle aud Sunderland, ſhall keep regular and 
true liſts of ſtups entered at their reſpectivt offices for loading 
of ſuch coals as they uſually vend; which lifts ſhall be hung up 
or placed in ſome conſpicuous part of the reſpective offices, i or- 
der that the ſame may be inſpected by any maſter or mate out of 
any ſhip which fhall then be. paſt or within two miles of I inmduib 
Bar, of łwithin two miles of the port or harbour of Sunderland, 
as the caſeꝰ may be, ſhall apply to the office of any ſuch fittet, 
agent, or vender of coals, and make a tender in caſh, or in 
bank poſt bills, payable ſeven days after ſight, to the amount 
of the coals at the reſpective prices the ſeveral ſorts of ſuch 
coals are then ſold at; together with the uſual charges of carry- 
bo. as ſame from )!! ſuch ſhip ſhall · be 
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immediately entered ih the liſt of ſuch fitter, agent, or vender 
of coals as aforeſaid, next after the laſt ſhip which ſhall then 
be entered in ſuch liſt, and ſhall be loaded in its due turn by 
ſuch fitter, agent, or vender, at the port of Newcaſtle or Sun 
derland, reſpectively; or if the maſter or mate of any ſhip, Who 
ſhall ſo apply within the port of Newcaſtle, ſhall produce ligh- 
ter-mens notes or bills of exchange to a ſufficient amount, and 
deſire time, not exceeding two hours after the bank at Newcaſtle 
ſhall be open, in order to convert the ſame into caſh, ſuch ſhip 
ſhall be nevertheleſs immediately entered upon ſuch liſt ; and if 
the money or ſuch bank poſt bills as aforeſaid, to the amount of 
the loading of coals, and the charges as aforefaid, ſhall be brought 
or tendered to the ſaid fitter, agent, or vender, of coals within 
the time aforeſaid, ſuch ſhip ſhall have the ſame turn as it would 
have been entitled to if caſh had been tendered on the firſt ap- 
plication of the maſter or mate thereof, in manner aforeſaid ; 
and the maſter or mate who ſhall have his ſhip entered in any 
ſuch liſt as aforeſaid, or be intitled to a loading of coals, from 
any fitter, agent, or 'vender, of coals, by means of the provi- 
fions aforeſaid, ſhall be obliged to load his ſhip with ſuch fitter, 
agent, or vender, in whoſe liſt ſuch ſhip ſhall have been enter- 
ed, or ſuch loading applied for as aforeſaid ; and if ſuch maſter 
or mate chuſes to alter the ſort of coals for exportation, he ſhall 
be at liberty ſo to do, provided he loads with the-ſame fitter, 
agent, or vender, at the uſual price; and if any fitter, agent, 
or vender, of coals, at the ſaid ports, or either of them, ſhall 
neglect or omit to keep ſuch liſt in manner herein before de- 
ſcribed, or ſhall refuſe inſpection thereof to any maſter or mate 
of any ſhip applying for the fame, at any time between the 
hours of ſeven in the morning and ſeven at night ; or ſhall re- 
fuſe or omit to enter or load any ſuch ſhip upon the conditions 
aforeſaid, ſo far as the ſaid conditions relate to the ſaid ports re- 
ſpectively ; or ſhall wilfully or unneceſſarily delay the loading 
and diſpatching of any ſuch ſhip ; or if any maſter or mate 
of any ſuch ſhip ſhall enter the fame for any one turn with more 
than one fitter, agent, or vender of coals, as aforeſaid, or ſhall 
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load ſuch ſhip with any other fitter, agent, or vender, than 
where ſuch ſhip was entered for that turn; every ſuch fitter, 
agent, or vender, and every ſuch maſter or mate of any ſuch 
thip, ſhall, for every offence reſpectively, forfeit and pay the 
ſum of one hundred pounds; one moiety thereof to his Majeſty, 
his heirs and ſucceſſors, and the other moiety to ſuch perſon or 
perſons, who ſhall, be injured by ſuch offence, and ſhall ſue for 
the ſame in any of his Majeſty's courts of record at We/iminſter, 
within the ſpace of fix calendar months after the offence com- 
mitted. 


2. PROVIDED always nevertheleſs, and be it further enacted, 
That no fitter of the ſaid port of Sunderland, ſhall be compelled 
or obliged to take upon his lift, or load in turn, any ſhip ex- 
ceeding the burthen of ſixteen keels; and when the owner or 
maſter, having the care of any ſhip entered in ſuch liſt, ſhall 
have taken in as many coals in the ſaid harbour as he ſhall think 
fit, every. ſuch fitter ſhall be at liberty to load the next ſhip in 
turn on his liſt, within the ſaid harbour, and fo on until ſome 
one or more of ſuch ſhips ſhall have failed out of the faid har- 
bour into the road, which ſhips ſhall then be loaded up in the 
ſaid road in turn as they ſtand in ſuch liſt, as ſoon as the wea- 
ther will permit; and the owner or maſter, having the care of 
any ſuch thip ſo lying and loading up in the road, thall be an- 
ſwerable to the fitter loading up ſuch ſhip, for the Joſs or da- 
mage of any keel or keels, and the coals on board them, ſent 
off to load any ſuch. ſhip, as have been cuſtomary. | 

3. AnD whereas the iron manufacture near Neweaflle, belong- 
ing to Mrs. Croe/cy and Company, have large ſtanding contracts 
for ſerving his Majeſty's navy with ſtores of ſundry kinds ; and 
that their three ſhips (about one hundred and ſixty tons burthen 
each) which bring a few coals at bottom, may not be detained, 
which may be of great detriment to the government ſervice, 
they are hereby expected, and permitted to have what coals they 
want for ballaſt, while they are employed in the above ſervice, 
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as ſoon as they have occaſion to order them, without waiting 
their turn in rotation. 


4. AND be it further enacted by the authority aforeſaid, That 
this act ſhall continue in force for ſeven years, and ſhall be deem- 
ed, adjudged, and taken to be a public act; and be judicially 
taken notice of as ſuch by all judges, juſtices, and other perſons 
whatſoever, without ſpecially pleading the ſame. 


13 Geo. 3. Cap. 22. A. D. 1773. 


An Act to continue an Act made in the Sixth Year of his preſent 
Majeſty, entituled, An Act to regulate the Loading of Ships with 
Coals, in the Ports of Newcaſtle and Sunderland. 


HEREAS an act was made in the fixth year 

of his preſent Majeſty,. entituled, An ad to 
regulate the loading of ſhips with coals, in the ports of Newcaſtle and 
Sunderland which was to continue in force for ſeven. years: 
and whereas the ſaid act has proved uſeful to the coal trade; May 
it therefore pleaſe your Majeſty that it may be enacted ; and be 
it enacted bythe King's moſt excellent Majeſty, by and with 
the advice and conſent of the Lords ſpiritual and temporal, and 
Commons, in this preſent Parliament afſembled, and by the au- 
thority of the ſame, That the ſaid act ſhall be, and is hereby 
continued, from the expiration thereof, for the further term of 
ſeven years, and from thence to the end of the then next ſeſſion 
of parliament. 


12 Geo, 
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12 Geo. 2. Cap. 21. Sect. 29. A. D. 1739. 


Penalties on inſuring Wool, or procuring Wool to be delivered in fo- 
reign Parts, and for making all Policies of Inſurance on Wool, or 
Ships carrying Wool from Great Britain or Ireland to nt 
Parts beyond the Seas null and void. 


Sect. 29. HERE As it is found by experience, that 

great quantities of wool, wool-falls, wool- 
flocks, mortlings, ſhortlings, cruels, worſted, woollen and bay 
yarn, mattraſſes and beds ſtuffed with combed wool, or wool 
fit for combing, are frequently exported from Great Britain or 
Ireland in foreign parts, and of woollen manufactures from Fe- 
land into foreign parts, to the great prejudice of the woollen 
manufacture of this kingdom; which practice hath of late been 
much increaſed and promoted by evil-diſpoſed perſons, who, 
notwithſtanding the laws already made, do undertake as inſu- 
rers or otherwiſe, that ſuch goods ſhall be delivered in parts be- 
yond the ſeas : For preventing ſo great a miſchief for the future, 
be it further enacted by the authority aforeſaid, That from and 
after the twenty-fifth day of December, one thouſand ſeven hun- 
dred and thirty-nine, all and every perſon or perſons whomſo- 
ever, who by way of inſurance or otherwiſe, ſhall undertake or 
agree, that any of the goods or merchandizes before mentioned 
ſhall be carried or conveyed to any parts beyond the ſeas, from 
any port or place whatſoever, within this kingdom of Ireland, 
contrary to the true intent and meaning of this act; or in pur- 
ſuance of ſuch inſurance, undertaking or agreement, ſhall deli- 
ver, or cauſe or procure to be delivered, any of the ſaid goods, 
in any parts beyond the ſeas, ſuch perſon or perſons, and all 
and every their aiders, abettors and aſſiſtants, ſhall, for every 
ſuch offence, forfeit and loſe the ſum of five hundred pounds, 
to the uſe of the informer or proſecutor, over and above all other 


for- 
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forfeitures and penalties, to which they are liable by any act now 
in force. | 


30. AnpD be it further enacted by the authority aforeſaid, 
That all and every perſon and perſons whatſoever, who ſhall 
pay, or agree to pay any ſum or ſums of money for the inſu- 
ring, conveying or exporting out of this kingdom or Ireland, 
contrary to the true intent and meaning of this act, any of the, 
goods or merchandizes aforeſaid ; ſhall, for every ſuch offence, 
forfeit and loſe the ſum of five hundred pounds, to the uſe of 
the informer, or ſuch perſon or perſons as ſhall ſue for the ſame. 


31. AND be it further enacted by the authority aforeſaid, That 
in caſe the inſurer, conveyer or manager of and in ſuch fraud, 
or the perſon or perſons agreeing to inſure, convey or manage 
therein, do or ſhall within the ſpace of fix months after ſuch 
tranſaction or agreement, firſt give notice thereof to the com- 
miſſioners of the cuſtoms in England or Scotland for the time be- 
ing, or to the commiſſioners of the revenue in Ireland for the 
time being, ſo as tlie perſon or perſons concerned with him, her, 
or them in ſuch offence, be convicted thereof; he, ſhe or they 
fo firſt diſcovering, ſhall not only be clearly acquitted and diſ- 
Charged of ſuch offence, and from the penalties to which he, 
ſhe or they, is or are liable by reaſon thereof, but ſhall alſo have 
to his, her or their own uſe, the whole forfeiture hereby impo- 
ſed upon the party or parties making ſuch inſurance or agrec- 
ment, after the charges of the proſecution are deducted ; and 
ſhall likewiſe retain and enjoy to his, her or their own uſe, the 
inſurance-money or reward given or paid to him, her or them, 
by the perſon or perſons concerned with him, her or them 
therein; and in caſe the party or parties inſured, ſhall, within 
the like ſpace of ſix months, firſt make diſcovery thereof to the 
commiſſioners of the cuſtoms in England or Scotland for the time 
being, or to the commiſſioners of the revenue in Feland for the 
time being, ſo as the perſon or perſons concerned with him, her 
or them in ſuch offence, be convicted thereof; he, ſhe or they 
ſo 
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ſo firſt diſcovering, ſhall recover and receive back ſuch inſu- 
rance-money or premium, as he, ſhe or they, hath or have paid 
upon ſuch inſurance or agreement; and in caſe the ſaid inſu- 
rance-money or premium ſhall not at the time of ſuch diſcovery 
be actually paid, then the perſon or perſons ſo firſt diſcovering, 
is and are hereby ſaved harmleſs, and indemnified from paying 
the ſame, or any part thereof; and all and every agreement or 
agreements entered into for paying ſuch monies, is, and are 
hereby declared to be null and void; and ſuch perſon or perſons 
ſo firſt diſcovering, ſhall alſo have to his, her and their own uſe, 
the whole forfeiture impoſed upon ſuch inſurer, conveyer or 
manager as aforeſaid, after charges of proſecution are deducted ; 
and ſhall alſo be clearly acquitted and diſcharged of the forfei- 
tures hereby impoſed upon him, her or them. 


32. AND be it further enacted, That all the faid penalties and 
forfeitures incurred by the perſons concerned in the fraudulent 
and illegal inſurances, or agreements to inſure or be inſured as 
before mentioned, ſhall be ſued for, proſecuted and recovered 
in any court of record at Weſtminſter, or in the court of Exchec- 
quer in Scotland or Ireland, by action of debt, bill, plaint or in- 
formation, in the name of his Majeſty's Attorney-General, or 
in the name of any officer of his Majeſty's cuſtoms, exciſe, or 
ſalt duties, wherein no effoin, protection, or wager of law ſhall 
be allowed, or any more than one imparlance. 


33. AND whereas policies of inſurance are commonly made 
on goods and merchandizes as well as on ſhips or veſſels, where- 
in the inſurer undertakes, in conſideration of a premium given 
him by the affured, to bear all the riſques and hazards of the 
voyage ; and it is generally unknown to the inſurers, what ſorts 
of goods and merchandizes are loaded on board any ſhip or veſ- 
ſel, whereby it frequently happens, that inſurances are made on 
wool or woollen yarn, to be carried from Great Britain or Ireland 
to foreign parts beyond the ſeas ; or on woollen manufactures to 
be carried from Ireland to foreign parts beyond the ſeas, as well 

as 
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as on ſhips or veſſels having on board ſuch wool or woollen yarn, 
or woollen manufactures from Ireland: and whereas the diſcou- 
raging all ſuch inſurances, may be a means to prevent the frau- 
dulent exportation of wool and woollen yarn, and woollen ma- 
nufactures from Ireland; Be it therefore further enacted by the 
authority aforeſaid, That all policies of inſurance, which from 
and after the twenty-fifth day of December, one thouſand ſeven 
hundred and thirty-nine, ſhall be made on goods and merchan- 
dizes loaden or to be loaden on any ſhip or veſſel bound from 
Great Britain or Ireland to foreign parts beyond the ſeas, which 
ſhall afterwards appear to be wool or woollen yarn, or any other 
ſpecies of wool before mentioned, or woollen manufactures from 
Ireland; and all policies of inſurance, which, from and after 
the twenty-fifth day of December, one thouſand ſeven hundred 
and thirty-nine, ſhall be made on any ſhip or veſſel bound from 
Great Britain or Ireland to foreign parts beyond the ſeas, which 
ſhall have on board any wool or woollen yarn, or any other ſpe- 
cies of wool before mentioned, or woollen manufactures from 
Treland, ſhall be deemed and taken to be null and void, not- 
withſtanding any words or agreement whatſoever, which ſhall 
be inſerted in any ſuch policy of inſurance, and nothing ſhall be 
recovered by the aſſured in either caſe from the inſurer, for loſs 
or damage, or for the premium which ſhall have been given as 
the conſideration for inſuring ſuch goods and merchandizes, ſhip 


or veſſel; any law, cuſtom or uſage to the contrary notwith- 
ſtanding. 


Ap be it further enacted by the authority aforeſaid, That 
if any action or ſuit ſhall be commenced againſt any perſon or 
perſons, for any thing done in purſuance of this act, the defen- 
dant or defendants in ſuch action or ſuit may plead the general 
iſſue, and give this act and the ſpecial matter in evidence at any 
trial to be had thereupon, and that the ſame was done in pur- 
ſuance, and by the authority of this act; and if it ſhall appear 
ſo to have been done, the jury ſhall find for the defendant or 
defendants; or if judgment ſhall be given- upon any verdict or 
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demurrer againſt the plaintiff, the defendant or defendants ſhall 


and may recover treble coſts, and have the like remedy for the 
ſame, as any defendant or defendants have in other caſes by law. 


13 Geo. 2. Cap. 3. A. D. 1740. 


An AF for the better Supply of Mariners and Seamen to ſerve in his 


Majeſty's Ships of War, and on board Merchants Ships, and other 
trading V:ſſels and Privateers. 


Sect. 1. O R the better ſupply of mariners and ſeamen to 

ſerve in his Majefty's ſhips of war, and on board 
merchant-ſhips and other trading veſſels, and privateers, and 
for the better carrying on the preſent or any future war, and the 
trade of Great Britain during the continuance thereof, May it 
pleaſe your Majeſty that it may be enacted, and be it enacted 
by the King's moſt excellent Majeſty, by and with the advice 
and conſent of the Lords ſpiritual and temporal, and commons, 
in this preſent parliament afſembled, and by the authority of the 
ſame, That during the continuance of this preſent war, and no 
longer, (except in reſpect of ſuch merchant-ſhips, and other 
trading ſhips or veſlels, and privateers, which ſhall be on their 
voyage before the determination of the war, who ſhall be, and 
are hereby allowed the liberty and benefit of returning home 
navigated in the manner as herein after is provided) it ſhall 
and may be lawful for any merchant-ſhip, or other trading ſhip 
or veſſel, or privateer, to be navigated by foreign ſeamen or ma- 
riners, not being natives of Great Britain, or any of the colo- 
nies or plantations thereto belonging, or his Majeſty's natural or 
naturalized ſubjects, ſo as the number of ſuch foreign ſeamen or 
mariners do not exceed three fourths of the mariners at any one 
time employed to navigate ſuch merchant-ſhip, or other trading 
ſhip or veſſel, or privateer ; and that one fourth at leaſt of the 
mariners or ſeamen ſo employed, be at all times natives, or his 
Majeſty's naturalized ſubjects of Great Britain, (ſudden death, 
T and 
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and a hazard and caſualties of war, and the ſeas, ſaved and ex- 
cepted) one act of parliament made in the twelfth year of the 
reign of his late Majeſty King Charl-s the ſecond, intituled, An 
att for the encouraging and iner afing of ſhipping and navigation, or 
any other ſtatute or law to the contrary notwithſtanding. 


2. Axp for the better encouraging of foreign mariners and 
ſeamen, to come and ſerve on board ſhips belonging to this king- 
dom of Great Britain, Be it further enacted by the authority 
aſoreſaid, That every ſuch foreign mariner or ſeaman who ſhall, 
from and after the firſt day of January one thouſand ſeven hun- 
dred and thirty-nine, have faithfully ſerved during the time of 
the war, on board any of his Majeſty's ſhips of war, or any mer- 
chant or other trading ſhips or veſſels, or privateers, (which at- 
the time of ſuch {ervice ſhall belong to any of his Majeſty's ſub- 
jects of Great BVilain) for the ſpace of two years, ſhall to all in- 
tents and purpoſes be deemed and taken to be a natural born 
ſubject of his Majeſty's kingdom of Great Britain, and have and 
enjoy all the privileges, powers, rights and capacities, which: 
ſuch foreign mariner or ſeamen could, ſhould or ought to have 
had and enjoyed, in caſe he had been a natural born ſubje& of 
his Majeſty, and actually a native within. the kingdom of Great: 
Britain. 


3. PRoOvIDED nevertheleſs, and it is hereby further enacted 
and declared, That no perſon who ſhall be naturalized by virtue 
of this act, ſhall thereby be enabled to be of the privy council, 
or a member of either houſe of Parliament, or to take any office 
or place of truſt, either civil or military, or to have any grant 
of lands, tenements or hereditaments from the crown to himſelf, 
or any other perſon or perſons in truſt for him; any thing here- 
in contained to the contrary thereof in any wiſe notwithſtanding. 


4. AxD be it further enacted by the authority aforeſaid, That 
it ſhall and may be lawful for his Majeſty, his heirs and ſucceſ- 
ſors, at all times when it ſhall be found neceſſary to declare war 
againſt 
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againſt any foreign power, to publiſh a royal proclamation, if he 
or they ſhall judge it requiſite, to permit all merchant-ſhips, 
and other trading veſſels, and privateers, to be manned with fo- 
reign mariners and ſeamen during ſuch war, in the manner as 
by this act is provided; and that upon the publiſhing of ſuch 
proclamation, this a& and every thing therein contained, ſhall 
be deemed to be in full force and virtue, and have continuance 
for and during the time of any ſuch war, and no longer, except 
in reſpect to ſuch merchant ſhips, and other trading ſhips and 
veſſels, and privateers, which ſhall be on their voyage before 
the determination of ſuch war, who ſhall be and are hereby al- 
lowed the liberty and benefit of returning home, navigated in 
the manner as herein before is provided, 


13 Geo. 2. Cap. 17 & 28. Sea. 5. A. D. 1740. 


An Aft for the Increaſe of Mariners and Seamen, to navigate Mer- 
chant Ships and other trading Ships or Veſſels, 


See. 1. HEREAS it is neceſſary to give all fitting en- 

couragement to perſons to apply themſelves to 
the ſea-ſervice, and the practice of navigation, and alſo to fo- 
reign mariners and ſeamen to engage in the Britiſb ſervice ; Be 
it enacted by the King's moſt excellent Majeſty, by and with 
the advice and conſent of the Lords ſpiritual and temporal, and 
commons, in this preſent Parliament aſſembled, and by the au- 
thority of the ſame, That every perſon herein after mentioned, 
ſhall be freed and exempted from being impreſſed into the ſer- 
vice of his Majeſty, his heirs or ſucceſſors, (that is to ſay) every 
perſon being of the age of fifty-five years or upwards, and every 
perſon not having attained the full age of eighteen years, and 
every forcigner, being a mariner, ſeaman or landſman, who 
ſhall ſerve in any merchant-ſhip, or other trading ſhip or veſſel, 
or privatcer, belonging to the ſubjects of the crown of Great 
Britain, 


SM 2. AND 
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2. AnD for the encouragement of able bodied landmen to be- 
take themſelves to the ſea ſervice; e it further enacted by the 
authority aforeſaid, That every perſon, of what age ſoever he 
be, who ſhall uſe the ſea, ſhall be freed and exempted from 
being impreſſed, for the full ſpace of two years, to be compu- 
ted from the time of his firſt going to ſea; and that every per- 
ſon, who, not having before uſed the ſea, ſhall bind himſelf 
apprentice to lerve at , ſhall be freed and exempted from be- 
ing impreſſed, for the full ſpace of three years, to be computed 
from the time of his binding himſelf apprentice as aforeſaid. 


3. AND for the better ſecuring to all the perſons before men- 
tioned, the benefit intended them by this act, Be it further en- 
acted by the authority aforeſaid, That the Lord high admiral of 
Great Beitain, or commithoners for executing the office of Lord 
high admiral for the time being, or any three or more of them, 
ſhall, upon due proof made before him or them of the reſpec- 
tive ages and circumſtances (as the caſe ſhall happen) of any of 
the perſons before mentioned, grant a protection to every ſuch 
perſon, to ſecure him from being impreſſed, for ſuch time as 
by the true intent and meaning of this act, ſuch perſon is to be 
free and exempted from being impreſſed; all which protections 
ſhall be granted without fee or reward to be taken for the ſame. 


4. AnD whereas the Greenland fiſhery trade cannot be carried 
on without men who are uſed to the ſaid fiſhery ; Be it therefore 
enacted by the authority aforeſaid, That no harpooner, line- 
manager, boat-ſteerer, or ſeaman, who ſhall be in, or belong- 
ing to any ſhip or veſſel in the Greenland fiſhery trade, ſhall be 
impreſied from the ſaid ſervice, and that any ſuch harpooner, 
line-manager, boat-ſteerer, or ſeaman, may, during the time of 
the year that he or they are not employed in the ſaid fiſhery, 
ſail in the colliery trade, upon giving ſecurity to the ſatisfaction 
of the commiſſioners of the cuſtoms, that he or they will pro- 
ceed in the ſaid ſhip or veſſel to Greenland, or Davis's Streights, 


on the I bale fiſhery the next ſeaſon. 
14 Geo, 


L 141 J 


14 Geo. 2. Cap. 38. A. D. 1741. 


An Aci for the Encouragement and Increaſe of Seamen, and for the 
better and fpeedier manning his Majeſty's Fleet. 


Sect. 1. HEREAS the welfare and proſperity of his 

Majeſty's dominions are greatly concerned in 
giving all due encouragement to mariners and ſeamen ; Be it 
therefore enacted, That if any ſeaman, under the degree of a 
warrant or a commiſſion officer, entering voluntarily into the 
ſervice of his Majeſty, his heirs and fucceſlors, ſhall be killed 
or drowned in the ſaid ſervice, and ſhall leave a widow, to 
whom he was lawfully married, every ſuch widow ſending or 
producing to the commiſſioners of the navy, a certificate under 
the hands of the miniſter, church-wardens, and overſeers of the 
poor of the pariſh wherein ſhe reſides, that ſhe is the real wi- 
dow of the ſaid ſeaman fo killed or drowned,. ſhall receive ſuch 
ſum of money, by way of bounty, as ſhall amount to, and be 
equivalent with, one year's pay or wages of ſuch ſeaman, com- 
puting the ſame according to the rate of the monthly wages or 
pay he ſerved for, or was intitled to, at the time of his death : 
and the commiſſioners of the navy for the time being, are here- 
by authoriſed and required, upon producing ſuch certificate at 
the navy- office, to order and direct the payment of ſuch bounty- 
money accordingly. 


2. AND whereas by an act of parliament made and paſſed in 
the firſt year of the reign of his preſent Majeſty, intituled, An 
act for encouraging ſeamen to enter into bis Majeſly's ſer vice, it was 
enacted, That no perſon whatſoever, who thould liſt and enter 
himſelf to ſerve his Majeſty as a ſeaman, on board any of his 
Majeſty's ſhips or veſſels, ſhould be liable to be taken out of his 
Majeity's ſervice, by any proceſs or execution whatſoever (other 
than for ſome criminal matter) unlels tor a real debt of twenty 


pounds 
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pounds at the leaſt; Now it is enacted, That ſo much of the 
ſaid act, as relates to the preventing and prohibiting any ſeaman 
from being taken out of the ſervice of his Majeſty, his heirs or 
ſucceſſors, ſhall, from the twenty-fifth day of March one thou- 
ſand ſeven hundred and forty-one, be exerciſed, executed, take 
effect, and be of force within the kingdom of Treland. 


17 Geo. 2. Cap. 34. Sect. 2D, 21. A. D. 1744 
(Goods of Britiſh Subjects retaken from the Enemy, how to be diſpoſed of. 


| E it enacted, That if any ſhip, veſſel, or boat taken a 
prize, or any goods therein, ſhall appear, and be proved 
in the court of Admiralty to have belonged to any of his Majeſ- 
ty's Subjects of Great Britain or Ireland, or any of the dominions 
and territories remaining and continuing under his Majeſty's 
protection and obedience, which were before taken or ſurprited 
by any of his Majeſty's enemies, and at any time afterwards 
again ſurpriſed and retaken from his Majeſty's enemies, by any 
of his Majeſty's ſhips of war, or any private man of war, or 
other fhip, veſſel, or boat under his Majeſty's protection and 
obedience ; That then ſuch ſhips, veſſels, boats and goods, and 
every ſuch part and parts thereof as aforeſaid, formerly belong- 
ing to ſuch his Majeſty's ſubjects, ſhall in all caſes be adjudged 
to be reſtored, and ſhall be by decree of the ſaid court of Ad- 
miralty, accordingly reſtored to ſuch former owner or owners, 
or proprietors, he or they paying for and in lieu of ſalvage, if 
retaken from the enemy by one of his Majeſty's ſhips of war, 
an eighth part of the true value of the ſhips, veſſels, boats, and 
goods reſpectively ſo to be reſtored ; which ſalvage ſhall be an- 
ſwered and paid to the captains, officers, and ſeamen in the ſaid 
man of war, to be divided in ſuch manner, as before in this act 
is directed, touching the ſhare of prizes belonging to the flag 
officers, captains, officers, ſeamen, mariners, and ſoldiers, where 
prizes are taken by any of his Majeſty's ſhips of war, and if ta- 
| ken 
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Ken by a privateer, or other ſhip, or veſſel, or boat, before it 
has been in the poſſeſſion of the enemy twenty-four hours, an 
eighth part of the true value of the ſaid ſhips, veſſels, boats and 
goods; and if it has been in the poſſeſſion of the enemy above 
twenty-four hours, and under forty-eight hours, a fifth part 
thereof; and if above forty-eight hours, and under ninety-ſix 
hours, a third part thereof; and if above ninety-fix hours, a 
moiety thereof; all which payments to be made to any priva- 
teer, or other ſhip, veſſel, or boat, ſhall be without any deduc- 
tions; and if ſuch ſhip ſo retaken by any of his Majeſty's ſhips 
of war, or by any private man of war, ſhall appear to have been 
after the taking by the enemy, by them ſet forth as a man of 
war, the former owners and proprietors to whom the ſame ſhall 
be reſtored, ſhall be adjudged to pay, and ſhall pay for ſalvage, 
the full moicty of the true value of the ſaid ſhip ſo taken aud 
reſtored, without deduction as aforeſaid ; any law, cuſtom, or 
uſage to the contrary notwithſtanding. 


19 Geo. 2. Cap. 32. A. D. 1746. 0 


An Act for amending the Laws relating to Bankrupts, and for ad 
mitting the Obligee in Bottomry or reſpondentia Bonds, to claim, 
and after the Loſs or Contingency, to prove their Debts. 


Sect. 1. HERE As many perſons within the deſcrip- 
tion of, and liable to the ſtatutes concerning 
bankrupts, frequently commit ſecret acts of bankruptcy, un- 
known to their creditors and other perſons, with whom, in the 
courſe of trade, they have dealings and tranſactions, and after 
the committing thereof, continue to appear publicly, and carry 
on their trade and dealings, by buying and ſelling of goods and 
merchandizes, drawing excepting and negociating bills of ex- 
change, and paying and receiving money on account thereof, 
and in the uſual way of trade, and in the ſame open and public 


manner as if they were ſolvent perſons, and had not become 
bank- 


— 
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bankrupts; and whereas the permitting ſuch ſecret acts of 
bankruptcy to avoid and deafeat payments, really and b:na fide 
made in the caſes, and under the circumſtances above-men- 
tioned, where the perſons receiving the ſame had not notice of, 
or were privy to ſuch perſons having committed any act of bank- 
ruptcy, will be a great diſcouragement to trade and commerce, 
and a prejudice to credit in general ; Be it therefore enacted by 
the King's moſt excellent Majeſty, by and with the advice and 
and conſent of the Lords ſpiritual and temporal, and Commons, 
in this preſent Parliament afſembled, and by the authority of the 
ſame, That from and after the twenty-ninth day of O#cber, in 
the year of our Lord one thouſand ſeven hundred and forty-fix ; 
no perſon who is or ſhall be really and bona fide, a creditor of 
any bankrupt, for or in reſpe& of goods really and bona fide fold 
to ſuch bankrupt, or for or in reſpect of any bill or bills of ex- 
change really and bona fide drawn, negociated or accepted by 
ſuch bankrupt, in the -uſual or ordinary courſe of trade and 
dealing, ſhall be liable to refund or repay to the aſſignee or aſſig- 
nees of ſuch bankrupt's eſtate, and money which, before the 
ſuing forth of ſuch commiſſion, was really and bona fide, and in 
the uſual and ordinary courſe of trade and dealing, received by 
ſuch perſon of any ſuch bankrupt, before ſuch time as the per- 
ſon receiving the ſame ſhall know, underſtand, or have notice 
that he is become a bankrupt, or that he is in inſolvent circum- 
ſtances, 


»4 


2. AND whereas merchants and other traders frequently lend 
money on bottomry, or at reſpondentia, and in the courſe of their 
trade frequently cauſe their ſhips and veſſels, and the goods and 
merchandizes loaded thereon, to be inſured ; and where com- 
miſſioners of bankruptcy have iſſued againſt the obligor in ſuch 
bottomry or reſpondentia bond, or the under-writer or aſſurer 
in ſuch aſſurance, before the loſs of the ſhip or goods, in ſuch 
bond or policy of inſurance mentioned, hath happened, it hath 
been made a queſtion, whether the obligee or obligees in ſuch 
bond, or the aſſured in ſuch policy of inſurance, ſhould be let 
2 in 
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in to prove their debts, or be admitted to have any benefit or 
dividend under ſuch commiſſion, which may be a diſcourage- 
ment to trade; For remedy whereof, be it enacted by the au- 
thority aforeſaid, That from and after the ſaid twenty-ninth day 
of October, the obligee in any bottomree or re/pondentia bond, 
and the afſured in any policy of inſurance, made and entered 
into upon a good and valuable confideration, bona fide, ſhall be 
admitted to claim ; and after the loſs or contingency ſhall have 
happened, to prove his, her or their debt and demands in re- 
ſpe& of ſuch bond or policy of inſurance, in like manner as if 
the loſs or contingency had happened before the time of the 
iſſuing of the commiſſion of bankruptcy againſt ſuch obligor or 
inſurer; and ſhall be intitled unto, and ſhall have and receive a 
proportionable part, ſhare and dividend of ſuch bankrupt's eſtate, 
in proportion to the other creditors of ſuch bankrupt, in like 
manner as if ſuch loſs or contingency had happened before ſuch 
commiſſion iſſued ; and all and every perſon or perſons againſt 
whom, from and after the ſaid twenty-ninth day of October, any 
commiſſion of bankruptcy ſhall be awarded, ſhall be diſcharged 
of and from the debt or debts owing by him, her or them, on 
every ſuch bond and policy of inſurance as aforeſaid, and ſhall 
have the benefit of the ſeveral ſtatutes now in force againſt bank- 
rupts, in like manner, to all intents and purpoſes, as if ſuch 
loſs or contingency had happened, and the money due in reſpect 
thereof had become payable, before the time of iſſuing of ſuch 
commiſſion. f 


19 Geo. 2. Cap. 37. A. D. 17456. 


An Act to regulate Inſurance en Ships belonging to the Subjefts of 
Great Britain, and on M:rchandizes or Effects laden thereon. 


Sef. 1. \ HEREAS it hath been found by experi- 
ence, that the making aſſurances, intereſt or 

no intereſt, or without further proof of intereſt than the policy, 
hath been productive of many pernicious practices, whereby 
U great 
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great numbers of ſhips, with their cargoes, have either been 
fraudulently loſt and deſtrayed, or taken by the enemy in time 
of war; and ſuch aſſurances have encouraged the exportation of 
wool, and the carrying on many other prohibited and clandeſ- 
tine trades, which by means of ſuch affurances have been con- 
cealed, and the parties concerned ſecured from loſs, as well to 
the diminution of the public revenue, and to the great detri- 
ment of fair traders ; and by introducing a miſchievous kind of 
gaming or wagering, under the pretence of affuring the riſque 
on ſhipping, and fair trade, the inſtitution and laudable defign 
of making aſſurances, hath been perverted ; and that which was 
intended for the encouragement of trade and navigation, has, 
in many inſtances, become hurtful of, and deſtructive to the 
ſame; For remedy whereof, be it enacted by the King's moſt 
excellent Majeſty, by and with the advice and conſent of the 
Lords ſpiritual and temporal, and Commons, in this preſent 
Parliament aſſembled, and by the authority of the ſame, That 
from and after the firſt day of Augu/t, one thouſand ſeven hun- 
dred and forty- ſix, no aſſurance or aſſurances ſhall be made by 
any perſon or perſons, bodies corporate or politick, on any ſhip 
or ſhips belonging to his Majeſty, or any of his ſubjects, or on 
any goods, merchandizes or effects laden or to be laden on 
board of any ſuch ſhip or ſhips, intereſt or no intereſt, or with- 
out further proof or intereſt than the policy, or by way of ga- 
ming or wagering, or without benefit of ſalvage to the aſſurer; 
and that every ſuch aſſurance ſhall be null and void to all intents 
and purpoſes. 


2. PROVIDED always, and be it further enacted by the au- 
thority aforeſaid, That aſſurance on private ſhips of war, fitted 
out by any of his Majeſty's ſubjects ſolely to cruize againſt his 
Majeſty's enemies, may be made by or for the owners thereof, 
intereſt or no intereſt, free of average, and without benefit of 
ſalvage to the aſſurer ; any thing herein contained to the con- 


trary thereof in any wiſe notwithſtanding. 


3. PRo- 


ſ-vp 1 


3. ProviIDED alſo, and it is hereby enacted, That any mer- 
chandizes or effects from any ports or places in Europe, or Ame- 
rica, in the poſſeſſion of the crowns of Spain or Portuge!, may 
be aſſured in ſuch way and manner, as if this act had not been 
made, 


4. And be it further enacted by the authority aforeſaid, That 
it ſhall not be lawful to make re-afſurance, unleſs the aſſuret 
ſhall be inſolvent, become a bankrupt, or die, in either of which 
caſes ſuch aſſurer, his executors, adminiſtrators or aſſigns, may 
make re-aſſurance, to the amount of the ſum before by him 
aſſured, provided it ſhall be expreſſed in the policy to be a re- 
aſſurance. 


5. AND be it further enacted by the authority aforeſaid, That 
from and after the ſaid firſt day of Auguſt, all and every ſum 
and ſums of money to be lent on bottomree, or at reſpondentta, 
upon any ſhip or ſhips belonging to any of his Majeſty's ſub- 
jects, bound to or from the Eaft Indies, ſhall be lent only on the 
ſhip, or on the merchandize or effects laden, or to be laden on 
board of ſuch ſhip, and ſhall be ſo expreſſed in the condition of 
the bond; and the benefit of ſalvage ſhall be allowed to the 
lender, his agents or aſſigns, who alone ſhall have a right to 
make aſſurance on the money ſo lent; and no borrower of mo- 
ney on bottomry, or at reſpondentia, as aforeſaid, ſhall recover 
more on any aſſurance than the value of his intereſt on the ſhip, 
or in the merchandizes or effects laden on board of ſuch ſhip, 
excluſive of the money ſo borrowed ; and in caſe it ſhall appear 
that the value of his ſhare in the ſhip, or in the merchandizes 
or effects laden on board, doth not amount to the full ſum or 
ſums he hath borrowed as aforeſaid, ſuch borrower, ſhall be 
reſponſible to the lender for ſo much of the money borrowed, 
as he hath not laid out on the ſhip or merchandizes laden 
thereon, with lawful intereſt for the ſame, together with the 
aſſurance, and all other charges thereon, in the proportion the 

U 2 money 
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money not laid out ſhall bear to the whole money lent, not- 
withſtanding the ſhip and merchandizes be totally loſt. 


6. AND be it further enacted by the authority aforeſaid, That 
in all actions or ſuits brought or commenced after the firſt day 
of Auguſt, by the aſſured, upon any policy of aſſurance, the 
plaintiff in ſuch action or ſuit, or his attorney or agent, ſhall 
within iiiteen days after he or they ſhall be required fo to do in 
writing, by the defendant, or his attorney or agent, declare in 
writing what ſum or ſums he hath aſſured, or cauſed to be aſſur- 
ed in the whole, and what ſums he hath borrowed at reſpandentia 


or bottomry, for the voyage, or any part of the voyage in quel- 
tion in ſuch ſuit or action. 


7. Ax p whereas it is unreaſonable that any perſon or perſons, 
body or bodies corporate, ſubſcribing, ſealing, or otherwiſe ex- 
ecuting any policy or policies of aſſurance, ſhould be put to any 
colls, charges or expences, in any ſuit or action at law, to be 
brought on ſuch policy or policies, in caſe ſuch perſon or per- 
ſons, body or bodies corporate, is or are ready and willing to 
pay ſuch damages and coſts, as ſhall and may be really and &, 
fide due thereon, which at preſent they are liable to, and often 
forced unjulily to bear, for that in many caſes upon ſuch poli- 
ces, no money can be brought into court: For remedy whereof, 
be it enacted by the authority aforeſaid, That from and after the 
ſaid firſt day of Augu/t, it ſhall and may be lawful for any perſon 
or perſons, body or bodies corporate, ſued in any action or ac- 
tions, of debt, covenant, or any other action or actions, on 
any policy or policies of aſſurance, to bring into court any ſum 
or ſums of money; and if any ſuch plaintiff or plaintiffs thall 
refuſe to accept ſuch ſum or ſums of money, ſo brought into 
court as aforeſaid, with colts to be taxed, in full diſcharge of 
ſuch action or actions, and ſhall afterwards proceed to trial in 
ſuch action or actions, and the jury ſhall not aſſeſs damages to 
ſuch plaintiff or plaintiffs, exceeding the ſum or ſuins of money 
ſo brought into court, ſuch plaintiff or plaintiffs, in every ſuch 


caſe 


1001 
caſe and caſes, ſhall pay to ſuch defendant or defendants, in 


every ſuch action or actions, coſts to be taxed ; any law, cuſtom 
or uſage to the contrary notwithſtanding. 


8. PrRoviDeD always, and it is hereby declared, That this 
act ſhall not extend to, or be in force againſt any perſons reſi- 
ding in any parts or places in Europe, out of his Majetty's domi- 
nions, for whoſe account any aſſurance or aſſurances ſhall be made 
before the twenty-ninthday of September, in the year of our Lord 
one thouſand ſeven hundred and forty-fix; nor extend to, or 
be in force againſt any perſons reſiding in any parts or places in 
Turkey, or in Aa, Africa or America, for whoſe account any 
aſſurance or aſſurances ſhall be made before the twenty-fifth day 
of March, in the year of our Lord one thouſand ſeven hundred 


and forty-ſeven; any thing herein contained to the contrary 
thereof in any wile notwithſtanding. 


20 Geo. 2. Cap. 38. A. D. 194% 


An Ad for the Relief and Support of maimed and diſabled Seamen, 
and the Widows and Children of ſuch as ſhall be killed, flain or 


drowned in the Merchants Service. 


SeF. 1, HEREAS by an act made in the ſeventh and 
eighth years of the reign of his late Majeſty 

King William the third, for the encouragements and increaſe of ſea- 
men, certain encouragements were given for ſeamen to regiſter 
themſelves in and for his Majeſty's ſervice ; and in caſe any ſuch 
regiſtered ſeamen ſhould, by age, wounds or other accidents, be 
diſabled for future ſervice at ſea, and ſhould not be able to main- 
tain themſelves comfortable, and the children of ſuch diſabled 
ſeamen and the widows and children of ſuch of them as ſhould 
happen to be flain, killed or drowned in ſea ſervice, were to be 
provided for in the Royal Hoſpital at Greenwich, ſo far as the 
ſaid Hoſpital ſhould be capable to receive them, and the reve- 


nue 
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nue thereof would extend ; and for the better ſupport of the 
ſaid Hoſpital, ſixpence per month is by the ſaid act to be allow- 
ed out of the wages of every ſeaman employed in the merchants 
ſervice, as well as of thoſe employed in the ſervice of the royal 
navy : and whereas by an a& made in the ninth year of the 
reign of her late Majeſty Queen Anne, ſo much of the ſaid at 
as relates to the regiſtering of ſeamen was repealed ; whereby 
every ſeaman in the ſervice of the royal navy (though not regiſ- 
tered is intituled) to the benefits of the ſaid Hoſpital: and 
whereas by an a& made in the tenth year of the reign of her 
late Majeſty Queen Anne, for the better collefling and recovering 
the duties granted for the ſupport of the ſaid Hoſpital, any ſeaman is 
to be conſidered as fully qualified for an admiſſion into the ſaid 
_ Hoſpital, who ſhall himſelf go to be admitted, and ſhall pro- 
duce an authentic certificate of his having been wounded, 
mained or hurt in defending any ſhip belonging to the ſubjects 
of this kingdom againſt the enemies thereof, or in taking any 
ſhip from the enemy, and being thereby diſabled for ſea ſervice : 
and whereas by an act made in the eighth year of the reign of 
his late Majeſty King George the firſt, for the more effeftual ſup- 
preſſing of piracy, every ſeaman on board any merchant-ſhip who 
ſhall be maimed in fight againſt any pirate, upon due proof 
thereof, is to be admitted into and provided for in the ſaid Hoſ- 
pital, preferable to any other ſeaman who is diſabled from ſer- 
vice or getting a livelihood merely by age: and whereas by an 
act made in the eighth year of the reign of his preſent Majeſty, 
for the application of the rents and profits of the eſtates for- 
feited by the attainders of James late Earl of Dertwentwater and 
Charles Ratcliffe, ſeaman on board any merchant-ſhip or veſſel, 
who ſhall be maimed in fight againſt any enemy of his Majeſty, 
his heirs and ſucceſſors, are to be admitted into and provided 
for in the ſaid Hoſpital, in like manner as any other ſeaman 
wounded or diſabled in the ſervice of his Majeſty, his heirs or 
ſucceſſors : and whereas the ſaid Hoſpital is not capable to re- 
ceive, nor the income thereof ſufficient to provide for the ſea- 
men in the ſervice of the royal navy who are wounded, maimed 
2 or 
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or worn out by age, or otherwiſe intituled to the benefits there- 
of, ſo that the ſeamen in the merchants ſervice maimed and diſ- 
abled in fight, have ſeldom or never been admitted into the ſaid 
hoſpital, though intitled thereto and proper objects of charity: 
and whereas there is no proviſion at all made by either of the 
ſaid acts for ſuch ſeamen in the merchants ſervice, as are maim- 
ed or diſabled by accidental misfortunes, or for thoſe worn out 
by age, or for the widows or children of thoſe who ſhall be kill- 
ed, ſlain or drowned in the ſaid ſervice: and foraſmuch as the 
ſeamen in the merchants ſervice, are willing to allow ſixpence 
per month out of their wages, to be applied for the relief and 
ſupport of ſuch as ſhall be maimed or diſabled, or worn out by 
age, and of the widows and children of thoſe who ſhall be kill- 
ed, ſlain or drowned in the ſaid ſervice : and foraſmuch as the 
ſeamen in the merchants ſervice have, during the courſe of this 
war, manifeſted their courage and reſolution, and deſerve all due 
encouragement; and the eſtabliſhing the ſaid charity will tend 
to the honour and good of the public; but the ſame cannot be 
effected without the aid and authority of parliament ; May it 
therefore pleaſe your moſt excellent Majeſty, that it may be en- 
acted ;, and be it enacted by the King's moſt excellent Majeſty, 
by and with the advice and conſent of the Lords ſpiritual and 
temporal, and commons in thispreſent Parliament aſſembled, and. 


by the authority of the ſame, That Alexander Hume, Fobn Bri- 
flow, TJchn Bance, Harry Geugh, Albert Niſbet, Nathaniel Newman 


junior, Foſeph Gulſton, Charles Pole, eſquires; Sir Peter Thompſon, 
knight; Robert Nettleton, Robert Thornton, Fobn Smith, Abraban 
Hume, Henry Norris ſenior, Peter Du Cane, Joſias Wardforth, Joſeph 
Fawthrop, Charles Savage, William Hunt, Morrick Burrel, James 
Lock, Henry March, Henry Muilman, Theodore Facobſon, James 
Theobald, Brian Benſon, Roger Drake, Jabn Gore, Walter Vane, 
Thomas Godfrey, Fehn Wenham, Nathaniel Pace, William Willy, 
eſquires ; Fofiab Chitty, Henry Norris junior, Joſeph Adams, Wo- 
mas Allen, Samuel Baker, Matthews Beachcroft, Humphry Bell, 
William Black, Charles Boehm, Edmund Boehm, Jeſepl Chitty, Fa- 
cob Chitty, Abel Fonnereau, Zachariah Philip Fonnereau, Abrabam 

Franco, 
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Franco, Jacob Franco, Jobn Furly ſenior, John Godlee, Godbard 
Hagen, Ezekiel Hall, Fobn Hanburg, Tilman Henckell, Edward 
Hunt, Jcel Watſon, Gerard Vanneck, Foſhua Vanneck, Godfrey 
Thornton, fohn IWeyland, Robert Dingley, Peter Themas, Thomas 
Hyam, Eliakim Palmer, Chauncey Townſiend, Peter Muilman, 
John Payne junior, Jobn Thornton, William Wilberforce, Henry 
Sperling, James Brogden, G. bert Malcher, Thomas Swaine, Beeſ- 
fon Long, Stephen Theodore Janſen, Thomas Behm, Benjamin Bond, 
William Bowden, Thomas Forſter, William Hayter, Clarmont, 
Edwin Martin, Jobn Peter, Joln Sparrow, Thomas Spencer, James 
Sperling, John Thomlinſon, Gent Unwin, Amyand, Fohn Van 
Rixtel, Alexander Sheafe, Liebert Dorricu, Henry Shiffuer, George 
Preſcott junior, Andrew Pringle, Robert Macky, Nicholas Magens, 
James Henckell, James Buchanan, James Whitchurch, Harman 
Beereus, Thomas Chitty, Griffin Ranſom, Benjamin Mee, George 
Newland, Richard King, Thomas Tryan, John Simſſon, Samucl 
Storke, Themas Chace, Samuel Clark, Fobn Goddard, merchants ; 
Mr. Themas Bennet, Mr. Adam S'encer, and Mr. YJobn Canham, 
and their ſucceſſors, to be elected and named in manner herein 
after directed and appointed, ſhall be, and are hereby declared 
and adjudged to be one body corporate and politic, in deed and 
in name, by the name of The Prejident and Governors for the re— 
lief and ſupport of fick, maimed and diſabled ſeamen, and of the wi- 
dotes and children of ſuch as ſtull le killed, flain or drowned in the 
merchants ſervice: and that by the ſame name of The Pref dent 
ond G:vernors, they ſhall have perpetual ſucceſſion, and a com- 
mon ſeal, with power to change, alter, break and make new 
the ſame, when and as often as they ſhall judge expedient; and 
by the ſame name may ſue and be ſued, implead and be im- 
pleaded, anſwer and be anſwered unto, in all or any court or 
courts of record, and places of judicature within this kingdom ; 
and that they and their ſucceſſors, by the name aforeſaid, ſhall 
be able and capable in law to have, hold, receive, enjoy, poſſeſs 
and retain in truſt for the ends and purpoſes of this act, all ſuch 
ſum and ſums of money as are granted, and ſhall be raiſed, col- 
leed and received by virtue of this act, or ſhall be contributed, 


deviſed, 
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deviſed, or bequeathed by any well - diſpoſed perſons to and for 
the ſaid ends and purpoſes; and that they and their ſucceſſors, 


by the name aforeſaid, ſhall and may, at any time hereafter, 


without licence in mortmain, purchaſe, take or receive any 
lands, tenements, or hereditaments, or any eſtate or intereſts 
ariſing or derived out of the ſame, ſo that ſuch lands, tenements 
ar hereditaments be only for the ſcite of, or to be converted in- 


to an hoſpital, with offices and appurtenances neceſſary thereun- 


to for the ſaid ends and purpoſes. 


2. AND be it further enacted by the authority aforeſaid, That 
the ſaid prefident and governors, and their ſucceſſors, to be 
elected and named in the manner herein after directed and ap- 
pointed, ſhall and may, and they are hereby authoriſed and im- 
powered to provide in ſuch hoſpital, for the reception of ſuch 
ſeamen as ſhall be rendered incapable of preſent or future ſervice, 
by ſickneſs, wounds or other accidental misfortunes, and thoſe 
who ſhall become decrepit or worn out by age; or ſhall provide 
for ſuch ſeamen, by allowing them certain penſions, or other- 
wiſe, as to the ſaid preſident and governors, and their ſucceſſors, 
ſhall ſeem meet, and moſt for the advantage of the intended 
charity; and alſo to relieve the widows and children of ſuch 
ſeamen as ſhall be killed, flain or drowned in the ſaid ſervice ; 
provided ſuch children are not of the age of fourteen years ; or 
if of that age or upwards, not capable of getting a livelihood, 
by reaſon of lameneſs,” blindneſs, or other infirmities, and are 
proper objects of charity; and to make reaſonable allowances to 
thoſe who ſhall loſe an eye or limb, or be otherwiſe hurt or 
maimed in fighting, defending or working the ſhips in which 
they reſpectively ſerve, or in loading or unloading the cargoes 
thereof, or otherwiſe howſoever, in doing their duty in the ſaid 
ſervice, in proportion to the damage or hurt they ſhall reſpec- 
tively receive, fo far forth as the income and revenues which 
are, ſhall or may be veſted in the ſaid preſitlent and governors, 
and their ſucceſſors, will extend for the purpoſes aforefaid, ac- 

n cording 


1 
cording to ſuch rules, orders and regulations as are or ſhall be 
eſtabliſhed by or in purſuance of this act. 


3. PzxcviDeD nevertheleſs, That no ſeaman in the ſaid ſer- 
vice ſhall be intitled to any of the proviſions or benefits of this 
act, unleſs he ſhall produce or cauſe to be produced, a certificate 
to the preſident, aſſiſtants, and committees herein after named, 
or their ſucceſſors, of the hurt or damage he hath received, from 
the maſter, mate, boatſwain and ſurgeon, or ſo many of them 
as were in the ſhip or veſſel to which ſuch ſeaman did belong at 
the time of his receiving ſuch hurt or damage, or of the maſter 
and two of the ſeamen, if there is no other officer; or in caſe 
the maſter ſhall die, or be killed or drowned, then of the perſon 
who ſhall take upon him the care of the ſhip or veſſel, and two 
of the ſeamen on board the ſame, under their hands and ſeals, 
thereby ſignifying how and in what manner ſuch ſeaman recei- 
ved ſuch hurt or damage, whether in fighting, defending, work - 
ing, loading or unloading the ſaid ſhip or veſſel, where and 
when he entered, and how long he had ſerved on board the 
ſame; and the parties ſo ſigning and ſealing ſuch certificate, 
ſhall and are hereby required to make oath of the truth of the 
contents thereof, before ſome one of his Majeſty's juſtices of the 
peace, if given in Great Britain or Ireland, or other of his Ma- 
jeſty's dominions, or the chief officer of the cuſtoms of the port 
cr place where there is no juſtice of the peace, or before the 
Britifh conſul or reſident in any foreign country where ſuch cer- 
tificate is executed; (who are hereby reſpectively authoriſed and 
required to adminiſter the ſame without fee or reward) and in 
caſe of ſickneſs, whereby ſuch ſeaman ſhall be rendered incapa- 
ble of ſervice, a certificate ſigned, ſealed, and authenticated in 
like manner, ſignifying that he was healthy when he entered on 
board ſuch ſhip or veſſel, and that ſuch ſickneſs was contracted 
on board the ſame, or on ſhore, in doing his duty in the ſervice 
of the ſhip, and not otherwiſe, and exprefling the time and 
place he entered on board ſuch ſhip or veſſel, and how long he 
had ſerved therein; and that no widow, child or children of any 

ſeaman 
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ſeaman killed, lain or drowned in the ſaid ſervice, ſhall be re- 
lieved or intitled to any allowance by virtue of this act, unleſs 
ſhe or they, or ſome perſon on her or their behalf, ſhall produce 
a certificate ſigned, ſealed and authenticated in like manner, 
ſignifying how and in what manner ſuch ſeaman loſt his life in 
the ſervice of the ſaid ſhip or veſſel, the time and place he en- 
tered on board, and how long he had ſerved theret.:; and alſo 
another certificate, under the hands and ſcals of the miniſter and 
churchwardens and overſeers of the poor of the parith, townſhip 
or place, or any two of them, or under the hands and ſcals of 
the miniſter and overſeers of the poor of the parith, townſhip or 
place, or any two of them, where there are no churchwardens ; 
and if ſuch widow, child or children, are ſome of the pcople 
called Quakers, then by any two reputable perſons of that per- 
ſuaſion, of the pariſh, townſhip or place where ſuch widow, 
child or children have a legal ſettlement, or do inhabit or. re- 
ſide, to be atteſted by two or more credible witnefles, that ſuch 
widow was the lawful wife and real widow, and that ſuch child 
or children was or were the lawful child or children of ſuch ſea- 
men killed, ſlain or drowned as aforeſaid, and is or are under 
the age of fourteen years; or if of that age or upwards, not ca- 
pable of getting a livelihood, by reaſon of lameneſs, blindneſs, 
or other infirmities, and is or are proper objects of charity ; and 
that no ſeaman ſhall be provided for by a penſion or otherwiſe, 
as decrepit or worn out, unleſs ſuch ſeaman ſhall have ſerved in 
the merchants ſervice for the ſpace of five years, and contribu- 
ted and paid fix-pence per month out of his wages for that time, 
to and for the good ends and purpoſes of this act. 


4. PRoOvIDED always, and be it further enacted, That if any 
perſon ſhall forge, counterfeit, eraſe or alter, or ſhall procure 
to be forged, counterfeited, eraſed or altered, or thall unfairly 
or unduly obtain any certificate in order to intitle him or her to 
any the penſions. allowances or benefits of this act, and ſhall 
produce, or cauſe ſuch certificate to be produced for that pur- 


poſe, ſuch certificate ſhall, upon diſcovery thereof, be null and 
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void ; and ſuch perſon ſo applying for relief or proviſion, ſhall 
be for ever incapable of receiving any the benefits of this act, 
and ſhall be ſubject and liable to the like puniſhment as an in- 
corrigible rogue is ſubject and liable to, and ſhall be puniſhed 


accordingly as ſuch. 


5. AnD be it further enacted by the authority aforeſaid, That 
for the more conſtant and ordinary management of the monies 
to be raiſed for the good ends and purpoſes aforeſaid, there ſhall 
be, from time to time and for ever hereafter, a preſident and 
twenty-one aſſiſtants or committees of the ſaid hereby erected 
corporation; and that Henry Norris, ſenior, eſq; ſhall be the firſt 
preſident, and A/exander Hume, eſq; Sir Peter Thompſon, knight, 
Robert Nettl:ton, Robert Thornton, Fobn Smith, Peter du Cane, 
las Werdſworth, J ofeph Fawthrop, eſquires; Jeſab Chitty, Henry 
Norris junior, William Black, Jobn Hanbury, Jobn Meyland, Ro- 
bert Dingley, Thomas Hyam, James Brogden, Stephen Theodore 
Fanſſen, John Thomlinſon, merchants ; Maſter Thomas Bennett, 
Maſter Jahn Canbam, Maſter Adam Spencer, the twenty-one 


aſſiſtants or committees, 


6. AnD be it further enacted by the authority aforeſaid, That 
the ſaid herein before named preſident and aſſiſtants or com- 
mittees, ſhall continue and remain ſo to be, till the twenty- 
fourth day of June, one thouſand ſeven hundred and forty- 
eight; on which ſaid twenty-fourth day of June in every year, 
yearly for ever hereafter, or within five days, either before or 
after the ſaid twenty-fourth day of June, ten days notice being 
given in the London Gazette, of the day fixed by a general court 
of aſſembly to be then held of the preſident and governors of 
the ſaid corporation for the time being, a new choice or election 
of a preſident and twenty-one aſſiſtants, or committees, ſhall 
be made and taken by the ſaid preſident and governors, or the 
greater part of them then preſent, for the year then next fol- 
lowing ; who after ſuch election, ſhall continue and remain 


ſuch until the next general court or aſſembly to be annually 
held 


— 
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held for the election of a preſident and aſſiſtants, or committees 
as aforeſaid. 


7. AND be it further enacted by the authority aforeſaid, That 
at all or every the general courts or aſſemblies of the ſaid 
ſident and governors, and at the ſeveral full courts of aſſiſtants 
or committees, to be held as herein after is directed, the ſaid 
preſident for the time being ſhall have a voice, and ſhall vote 
and act as a member of ſuch general court or courts of commit- 
tees; and in caſe of an equality of votes, the ſaid preſident 
ſhall have and exerciſe a caſting vote. 


8. AND be it further enacted and declared, That there ſhall 
be four general courts at leaſt held every year; that is to ſay, 
on the ſaid twenty-fourth day of Juue, on the twenty-ninth 
day of September, on the twenty-fifth day of December, and the 
twenty-fifth day of March, or within five days before or after 
either of the ſaid days reſpectively, of which ten days notice 
ſhall be given in the London Gazette ; and the ſaid preſident and 
aſſiſtants or committees, ſhall have power to call a general court 
at any other time or times, as the affairs of the ſaid corporation 
ſhall require; and are alto impowered and required to call a ge- 
neral court at the requeſt of any thirteen of the members of the 
ſaid corporation, . ſignifying the ſame by writing under their 
hands; provided that ten days notice at leaſt be given in the 
London Gazette, of the time and the place of the meeting of 
every ſuch general court ſo to be called as aforeſaid. 


. | 
9. AND be it further enacted by the authority aforeſaid, That 
the ſaid preſident, with any five or more of the ſaid afliſt- 
ants or committees for the time being, ſhall make a full court 
of aſſiſtants or committees ; and ſhall meet, from time to time, 
upon Wedneſdays weekly, in or near the city of London, or at 
ſuch other time and place as they ſhall think fit to appoint ; and 
ſuch court of aſſiſtants or committees ſhall have power, when 
aſſembled as aforeſaid, in the name of the ſaid corporation, and 
on 
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on their account, to apply the monies ariſing and to be received 
by virtue of this act, and veſted in the ſaid corporation, for the 
relief and ſupport of ſuch ſeamen, and their widows and chil- 
dren, as are before deſcribed, and ſhall be intitled to the bene- 
fits and proviſions of this act in the manner herein directed, and 
in caſe there ſhall be any ſurplus thereof, or any ſum or ſums of 
money ſhall be contributed and given for the purpoſes of this 
act by any well diſpoſed perſons, to lay out the ſame in parlia- 
mentary ſecurities, or to diſpoſe of the ſame in the purchaſe of 
ſuch lands, tenements or hereditaments as are hereby before al- 
lowed, and with and under their common ſeal, to enter into 
any covenants or contracts for the purpoſes aforeſaid, as they 
ſhall think fit for the better effectir g and carrying on the charity 
hereby intended; and to appoint and chooſe, and at their plea- 
ſure to remove, diſplace and ſupply any officers, ſervants and 
other perſon and perſons to be employed for the purpoſes herein 
mentioned and intended, or other the affairs of the ſaid corpo- 
ration (other than and except ſuch officers and perſons as are di- 
reed to be appointed and choſen at a general court or aſſembly 
of the ſaid corporation) and to direct and appoint ſuch ſalaries, 
perquiſites, or other rewards, for their labour or ſervice therein, 
as they ſhall approve or think proper, and to do, manage and 
tranſact and determine all ſuch other matters and things, as ſhall 
to them or the greater part of them, appear neceſſary and con- 
venient for the effecting or carrying on the purpoſes hereby in- 
tended. 


10. AND be it further enacted and declared, That the ma- 
nagement, tranſactions and accounts of the ſaid preſident and 
afliſtants or committees, ſhall be, from time to time and at all 
times hereafter, ſubject and liable to ſuch audit and inſpection, 
allowance, diſallowance and controul of all or ſuch of the mem- 
bers or governors of the ſaid hereby erected corporation, as by 
any by-laws or ordinances of the ſame corporation ſhall be for 
that purpoſe conſtitued and appointed. 


11. AND 
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11. AND it is hereby further enacted by the authority aforeſaid, 
That there ſhall be a receiver of the hereby erected corporation, 
who ſhall be choſen by the faid preſident and governors, or the 
greater part of them aſſembled in a general court as aforeſaid ; 
and ſhall and may be allowed ſuch ſalary as to them ſhall ſeem 
proper, and at their will and pleaſure diſplaced and removed 
from his ſtation or employment, and another fit and able perſon 
thereunto appointed and choſen in his room. 


12 PROVIDER PD alſo, and be it declared and enacted, That if 
there be any vacancy or vacancies of any perſon or perſons cho- 
ſen at a general court as aforeſaid, happening by death or remo- 
val, ſuch vacancy or vacancies ſhall be filled up at a general 
court or aſſembly to be held of the ſaid preſident and governors, 
after tca days notice at leaſt to be given thereof 1 in the London 
Gazette, of ſuch election. 


I:. Axp to the intent that there never may be wanting a 
competent number of members or governors of the ſaid hereby 
erected corporation; Therefore for perpetuating the ſucceſſion 
thereof, and for ſupplying and filling up the places of preſident 
and aſſiſtants, or committees, be it further enacted by the au- 
thority aforeſaid, That it ſhall and may be lawful to and for the 
ſaid preſident and governors, or the greater part of them that 
ſhall be preſent in ſuch general court or aſſembly, to be held as 
aforeſaid, (ſo that no leſs than thirteen governors be then pre- 
ſent) to elec and chooſe other fit and able perſon or perſons to 
be a member or governor, or members or governors of the ſaid 
hereby erected corporation, in the room or place of ſuch of the 
perſons above-named, or to be, from time to time, elected 
members or governors as aforeſaid, who ſhall happen to depart 
this life, or ſhall refuſe to accept of being, or to continue and 
remain to be a member or governor as aforeſaid, 


14. AnD be it further enacted by the authority aforeſaid, 
That it ſhall and may be lawful for the faid preſident and gover- 
nors, 
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nors, in a general court aſſembled as aforeſaid (ſo that no leſs than 
thirteen governors be then preſent) to make, ordain and conſti- 
tute ſuch and ſo many by-laws, conſtitutions and ordinances, as 
to them, or the greater part of them then and there preſent, 
ſhall ſeem neceſſary and convenient for the eſtabliſhing the ſaid 
hereby erected corporation, and the officers, ſervants and per- 
ſons by them, in and about the affairs of the ſaid corporation 
to be employed ; and for the better applying the money hereby 
to be raiſed and received, and providing for the perſons intitled 
to the benefits of and proviſions made by this act; and for the 
auditing the accounts, and the controuling, allowing or diſallow- 
ing the tranſactions of the ſaid preſident, aſſiſtants or commit- 
tees, and of the ſaid officers, ſervants and perſons ; and the ſame 
by-laws, orders, ordinances and conſtitutions ſo made, to be 
put in uſe accordingly ; and at their will and pleaſure to revoke, 
change and alter the ſame ; which ſaid by-laws, orders and or - 
dinances ſo as aforeſaid made, ſhall be duly kept and obſerved, 
ſo always as the ſaid conſtitutions, by-laws, orders and ordinan- 
ces be reaſonable, and not contrary or repugnant to the ſtatutes, 
cuſtoms or laws of this kingdom, or any of the expreſs regula- 
tions of this act. 


15. PROVIDED allo, and it is hereby declared, That in caſe 
the preſident ſhall at any time not attend, then it ſhall be law- 
ful to and for the ſaid aſſiſtants or committees, at a court of 
aſſiſtants or committees, and the ſaid governors, at a general 
court, to depute and appoint any other perſon a member or go- 
vernor of the ſaid corporation, to preſide, vote and act as pre- 


fident in his abſence, and to do all and every act or acts, thing 
or things, as well at the ſaid general court, as at the court of 


aſſiſtants or committees, or otherwiſe, as he the ſaid preſident is 
hereby impowered, authorized or required to do. 


16. AND, for the encouragement of ſuch as ſhall be bene- 
factors to ſo good a deſign, be it enacted by the authority afore- 
ſaid, That if any perſon charitably diſpoſed, ſhall, at one or 
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mere payments, pay into the hands of the teceiver' of the ſald 
Hoſpital for the time being, or ſuch perſon as ſhall be deputed 
for that purpoſe, the full ſum of fifty pounds, to and for the 
good uſes and purpoſes in this act mentioned, ſuch perſon ſhall 
be, and is hereby declared to be, from the time of ſach pay- 
ment of ſuch fifty pounds as aforeſaid, a governor of the ſaid 
hereby erected corporation. 


17. AND for the effecting the good ends and at afore- 
ſaid, Be it enacted by the authority aforeſaid, That every ſea- 
man or dther perfon whatſoever, who ſhall ſerve, or be employ- 
ed by any perſon or perfons whatſoever, in any merchant-ſhip, 
or other private ſhip or veſſel belonging or to belong to any of 
the ſubjects of his Majeſty, his heirs or fucceflors, in any part 
of Great Britain called England; and every maſter or owner, 
navigating or working in his own ſhip or veſſel, whether em- 
ployed on the high ſea or coaſts of the ſame, or in any port, bay 
or creek (other than ſuch apprentices, under the age of cighteen 
years, as areexempted from payment of ſix- pence per month tothe 
faid royal Hoſpital at Greenwich, by an act made in the ſecond 
year of the reign of her late Majefty Queen Anne, for the increaſe 
of ſeamen, and better enccurag ement of navigation, and ſeturity of the 
coal trade; and ſuch perfon or perſons as ſhall be employed in 
any boat upon any of the coaſts of that part of Great Britain 
called England, in taking of fiſh, which are brought freſh on 
ſhore ; and every perſon and perſons employed in boats or veſ- 
ſels, that trade only from place to place within any river of that 
part of Great Britain called England, or in any open boats upon 
the coaſts' of the ſame ; and pilots employed on board any ſhip 
or veſſel) ſhall, from or after the twenty-ninth day of Se/ tem- 
ber, one thouſand feven hundred and forty- ſeven, pay, and there 
ſhall be allowed and paid by every fach maſter, owner, ſeaman 
or other perſon employed, or that ſhall be employed, ſix- pence 
per month, of lawful money of Great Britain, and proportion- 
ably for a leſſer time, during the time he or they ſhall be em- 
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ploved in or belonging to the ſaid ſhip or veſſel, for the uſes 
and purpoſes aforeſaid. 


19, AND it is hereby declared and enacted, That the maſter, 
owner or commander of every ſuch merchant or private ſhip or 
veſiel, is hereby impowered and required to deduct and detain 
out of the wages, ſhares or other profits payable or accruing to 
ſuch ſeaman or other perſon employed in his ſkip or veſſel, the 
ſaid duty of fix-pence per month (other than for ſuch apprentices. 
and other perſons as are before excepted) and ſhall pay the ſame 
to ſuch officer or officers as ſhall on that behalf be appointed by 
the ſaid preſident and governors, or the truſtees to be appointed 
at any of the out-ports,. and their ſucceſſors, for the collecting, 
recovering and receiving the ſaid duty of fix-pence per month 
teſpectively, if ſuch ſeaman or other perſon ſhall have or be in- 
titled to any ſuch wages, ſhares or profits. 


rg. Ax be it further enacted, That it ſhall and may be law- 
ful for the ſaid preſident and governors, and their ſucceſſors, at 
a full court of aſſiſtants or committees, to appoint ſuch perſon 
or perſons as they ſhall think fit, to be receiver or receivers of 
the ſaid duty at the port of Londen ;. and alſo depute and ap- 
point the collectors or other officers of the cuſtoms of his Ma- 
jeſty, his heirs or ſucceſſors, in the ſeveral out- ports of that 
part of Great Britain, called England, or ſuch other perſons as 
they ſhall think fit, to collect and receive the ſame (except in 
ſuch out- ports where ſeparate truſtees fhall be appointed by 
virtue of this at ;) which ſaid receivers, as alſo the collectors 
and officers of the cuſtoms (if ſo appointed) are hereby impow- 
ered and required to collect, receive and pay over the ſaid duty, 
according to ſuch inſtructions and directions as ſhall be, from 
time to time, ſent to them in. writing by the ſa d preſident and 
governors and their ſucceſſors : and for the care and pains therein 
of the ſaid collectors and other officers of the cuſtoms, and 
others to be appointed to collect, recover and receive the ſaid 
duty, it ſhall and may be lawful for the ſaid prefident and go-- 
vernors, 
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vernors, and their ſucceſſors, at ſuch court of aſſiſtants or com- 


mittees, to make ſuch allowance to them out of the ſaid duties 
as they ſhall judge reaſonable. 


20. AND be it further enacted by the authority aforeſaid, 
That every maſter, commander or owner of any merchant-ſhip 
or other private ſhip or veſſel, navigating the ſame, or ſuch per- 
ſon who ſhall have the care thereof, ſhall keep a book by way 
of muſter-roll; in which ſhall be entered his own chriſtian and 
ſurname, and the chriſtian and ſurnames of all the officers, ſea- 
men or other perſons employed in ſuch ſhip or veſſel, with the 
uſual place of their abode when on ſhore; over again{t each 
name, the time when, and place where, ſuch ſeaman or other 
perſon entered into the ſervice of ſuch ſhip or veſſel; and in 
what ſhip or veſſel he performed his laſt voyage; a duplicate 
whereof ſhall be ſigned by the ſaid maſter, commander, owner | 
or other perſon having the care of ſach ſhip or veſſel, and ſhall 
be delivered before the departure of ſuch ſhip or veſſel, to the 
receiver or collector of the ſaid duties, at the reſpective port to 
which ſuch ſhip or veſſel doth belong; and ſuch maſter, com- 
mander, owner or other perſon having the care of ſuch ſhip or 
veſſel, ſhall continue to keep ſuch book by way of muſter-roll, 
during the whole courſe of the voyage, and ſhall from time to 
time, enter therein, when and where any ſuch maſter, officers, 
ſeamen or other perſon ſhall be diſcharged from, or ſhall leave 
or deſert ſuch ſhip or veſſel, and when and where any other offi- 
cers or men ſhall be ſhipped on board, deicribing them in the like 
manner as the perſons who firſt entered on board are before di- 
reed to be deſcribed ; and when and where any of them re- 
ceived any hurt or damage, or were killed, ſlain or drowned, 
in caſe there ſhall be any ſuch ; a duplicate of which continu- 
ation of the muſter-roll ſhall be likewiſe ſigned by the ſaid maſ- 
ter, commander or other perſon having the care of the ſhip or 
veſſel, and ſhall be delivered at the return of ſuch ſſ ip or vel 1 
to the receiver or colleQor of the ſaid duties, at the reſpecti e 
port to which ſuch ſhip or veſſel does belong; and true copies 
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of the faid duplicates ſhall be made by ſuch receiver or collector, 
which ſhall be filed and kept by him, and the original dupli- 
cates ſhall be tranſmitted by ſuch receiver or collector to the 
preſident and governors aforeſaid, to be, by ſuch officer as ſhall 
be appointed for that purpoſe, filed and kept; and in caſe ſuch 
maſter, commander or other perſon, ſhall negle& to keep ſuch. 
book or muſter roll, or ſhall negle& or refuſe to deliver ſuch 
duplicates as aforeſaid; and in caſe ſuch receiver or collector 
ſhall neglect to make, keep, and file ſuch copies thereof, or 
neglect or refuſe to tranſmit the duplicates which ſhall be deli- 
vered to him as aforeſaid, to the faid prefident and governors ; 
they ſhall ſeverally and reſpectively forfeit and pay, for every 
ſuch offence or offences, the ſum of twenty pounds of lawful 
money of Great Britain. 


21. Ax be it further enacted by the authority aforeſaid, 
That it ſhall and may be lawful to and for the ſaid collectors 
and receivers, for the better diſcovery of what ſhall be due 
from the perſons ſerving on board, or belonging to any mer- 
chant-ſhip, or other private ſhip or veſſel aforefaid, by warrant 
under his or their hand or hands, to ſummon all ſuch maſters 
and commanders, or (in their abſence) ſuch owner or owners. 
of ſuch ſhip and veſſel, to be and appear at the office of the 
faid collectors or receivers reſpectively, (ſo as the perſons fo 
ſummoned be not obliged to travel above ten miles for the ma- 
king ſuch appearance ;) which ſaid collectors and receivers are 
hereby impowered and directed to examine every ſuch maſter 
and commander, or owner or owners, upon oath (which oath 
ſuch collectors and receivers, and every of them reſpectively, 
are hereby impowered and required to adminiſter) as to the truth 
of the copy of ſuch book or muſter-roll, and as to the number 
and times of ſervice of all and every perſon and perſons belong- 
ing to, or employed in, ſuch ſhip or veſſel, who are liable to, 
or chargeable with, the faid ſum of ſix-pence per month; and 
if ſuch maſters or commanders or (in their abſence) ſuch own- 
ers, or any of them, ſhall refuſe or neglect, when fo ſummoned, 
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to appear before the ſaid reſpective perſons hereby impowered 
to examine them in manner as aforeſaid ; or if they appear, and 
obſtinately refuſe to make full and true diſcovery of the matters 
aforeſaid, upon their ſeveral oaths; then, and in every ſuch 
caſe, all and every ſuch offender or offenders, for every ſuch re- 
fuſal, ſhall forfeit the ſum of twenty pounds of lawful money 
of Great Britain. 


22. AND, for the more eaſy and effectual collecting the ſaid 
ſixpence per month, of and from the maſters, commanders and 
owners of merchant-ſhips or veſſels, that are or ſhall be hired or 
employed by the commiffioners, or other officers of the navy, 
victualing. ordnance, cuftoms, poſt-office or other public of- 
fices, for or in the ſervice of his Majeſty, his heirs and ſucceſ- 
ſors ; Be it further enacted by the authority aforeſaid, That the 
ſecretaries or chicf clerks of the aforeſaid offices, or any other 
public offices of the crown, uſually hiring or employing ſhips 
or veſſels for or in the ſervice of his Majefty, his heirs or ſuc- 
ceſſors, ſhall, and they are hereby reſpectively required to deli- 
ver a duplicate of the liſt or account of the number and names 
of ſuch ſhips ſo hired or employed, and of the names of the 
maſters, commanders and owners of every ſuch ſhip and veſſel 
reſpectively, and of the numbers of ſeamen or other perſons em- 
ployed in ſuch ſhip or veſſel, to the receiver or collector of the 
faid duty of ſix-pence per month at the port of London, or any of 
the out- ports to which ſuch ſhip or veſſel does reſpectively be- 
long, granted by this act, as is by virtue of an act made in the 
ſecond year of the reign of his preſent Majeſty, to be delivered 
to the receiver or coliector at the ſaid port of London, of the du- 
ty of ſix-pence per month given towards the ſupport of the ſaid 
royal hoſpital at Greenwich ; and the ſaid ſecretaries, chief clerks, 
and alſo all and every other officers of or belonging to the faid 
offices, and the maſters, commanders and owners of any ſhips 
or veſſels hired and employed, or to be hired or employed by 
them, or any of them, are hereby alſo requifed-to do every other 
act, matter or thing for the due and effectual payment of the 

ſaid 


4: 26d |} 


faid ſix-pence per month hereby granted, as is directed and requi- 
red to be done, by the ſaid act of the ſecond year of the reign 
of his preſent Majeſty, for the effectual payment of the duty of 
ſix- pence per month, granted to the ſaid hoſpital ; and the ſaid 
ſecretaries, chief clerks, or other officers, or any of them, and 
the ſaid maſters, commanders and owners of any ſhips or veſſels 
hired and employed by them, or any of them, ſhall be ſubject 
and liable to the like penalties and forfeitures for any default, 
neglect or omiſſion, that ſhall be made in any of the acts, mat- 
ters or things, hereby required to be by them reſpectively done 
and performed, or for acting contrary to the directions of this 
act, as they are ſubject and liable to by virtue of the ſaid act of 
the ſecond year of the reign of his preſent Majeſty, for any de- 
fault, negle& or omiſſion, in any of the acts, matters or things 


required to be done and performed by, or for acting contrary to 
the directions of the ſaid act. | 


23. AND be it further enacted by the authority aforeſaid, 
That all and every the maſters, commanders and owners of all 
merchant-ſhips, and other private ſhips and veſſels whatſoever, 
by this act made liable to the payment of the ſaid duty of ſix- 
pence per month, ſhall pay all ſuch monies as ſhall from time to 
time be due from them, and every of them reſpeRively, to the 
collectors and receivers to be appointed in purſuance of this act, 
for or on account of the ſaid duty, at the ports only to which 
ſuch ſhips or veſſels do reſpectively belong, and before any ſuch 
ſhips or vetlcls ſhall be cleared inwards, by the officers of the 
cuſtoms of his Majeſty, his heirs or ſucceſſors, in any of the 
ports of that part of Great Britain called England; and that no 
cuſtomer, collector, comptrolier, receiver, ſurveyor, ſearcher, 
waiter or other officer whatſoever, of or belonging to the cuſ- 
toms of his Majeſty, his heirs and ſucceſſors, ſhall at any time 
hereafter clear inwards any merchant- hip, or other private ſhip 
or veſſel whatſoever, by this act made or declared liable to the 
payment of the ſaid duty of fix-pence per month, or grant any 
warrant, or give or grant out any cockets, tranſires, returns or 
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difcharges, unto or for any ſuch ſhip or veſſel whatſoever, or 
mall permit or ſuffer any ſuch ſhip or veſſel to go out of any of 
the ports before mentioned, until the ſaid maſter, commander, 
or owner or owners of every ſuch ſhip or veſſel reſpectively, ſhall 
and do produce and ſhew forth, unto ſuch officer or officers, an 
acquittance or certificate ſigned by the ſaid receiver or receivers, 
eollector or collectors of the ſaid duties, whereby it ſhall appear 
that ſuch maſter, commander, or owner or owners, have duly 
and fully paid and diſcharged the ſaid duty, and that he or they 
is or are not more than three months in arrear for the ſame, or 
that they are exempted from the payment of the ſaid duty by vir- 
tue of the exceptions herein contained ; and every maſter, com- 
mander and owner of any ſuch ſhip or veſſel, who ſhall. refuſe 
or neglect to pay the ſaid duty of ſix-pence per month, in the 
manner, and within the time herein before mentioned, limited 
and appointed, for payment thereof, and alſo every cuſtomer, 
collector, comptroller, receiver, ſurveyor, ſearcher, waiter, and 
other officers of the cuſtoms, who ſhall make default in any of 
the premiſſes enjoined them reſpectively by this act, or ſhall in 
any wiſe act contrary to the directions herein before mentioned, 
ſhall for every ſuch refuſal, neglect, default or act, forfeit the 
ſum of twenty pounds of lawful money of Great Britain. 


24. AND to prevent unneceſſary delays in clearing ſuch ſhips 
and veſſels, Be it enacted by the authority aforeſaid, That in 
caſe the maſter, commander or owner of any ſhip or veſſel, ſhall 
not produce ſuch acquittance or certificate as aforeſaid, to the 
tide-ſurveyor, when he ſhall come on board in order to clear ſuch 
ſhip or veſſel, the tide-waiters on board ſuch ſhip or veſſel ſhall 
be continued, until ſuch acquittance or certificate is produced, 
at the expence of ſuch owner, maſter or commander, and not 
at the expence of the crown.. 


25. PRoviDeD, and be it further enacted by the authority 
aforeſaid, That in all caſes wherein by this act an oath is requi- 
red or appointed to be taken, the ſolemn affirmation and decla- 
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ration of the people called Quakers, ſhall be accepted inſtead of 
ſuch oath, in ſuch manner and form, as by the laws and ſtatutes 
of this kingdom is directed and appointed; and if any ſuch Qua- 
ker (hall refuſe to make ſuch ſolemn affirmation and declaration, 
in any caſe wherein any other perſon is hereby required to take 
an oath, every ſuch Quaker ſo refuſing, ſhall, for every ſuch 
offence, be ſubject to the like forfeitures and penalties, as any 
other perſon refuſing to take an oath is made liable to by this 
at; and in caſe any ſuch Saber ſhall, upon this ſolemn affir- 
mation or declaration, affirm or declare any matter which ſhall 
be falſe, or if any other perſon, before any ſuch collector, re- 
ceiver or other perſon hereby authoriſed to adminiſter oaths, 
ſhall wilfully make a falſe oath, every ſuch Qzaker or other per- 
ſon, being thereof lawfully convicted, ſhall, for every ſuch of- 
fence, ſuffer and be liable to the like fines, pains, penalties and 
puniſhments, as perſons convicted of wilful and corrapt perjury 
are ſubje& and liable to by the laws of that part of Great * 
tain called England. 


26. AND it is hereby further enacted by the authority aforefaid, 
That the charges, cofts and expences, in and about procuring 
and obtaining this act of parliament, ſhall be paid out of the firſt 
monies to be raiſed and contributed by virtue hereof, at the your 


of London. 


27. AND whereas the maſters, commanders and other offt- 
cers and ſeamen, employed in ſhips or veſſels belonging to per- 
ſons refiding at ſome of the out-ports of this kingdom, may be 
deſtrous of having the ſix-pence per month to be allowed and 
paid by them out of their wages, by virtue of and for the/pur-- 
poſes of this act, to be under the direction and management of 
perſons reſiding in or near to ſuch out- ports reſpectivelyʒ There- 
fore be it further enacted by the authority aforeſaid, That from 
and after the twenty- fourth day of June one thoufand ſeven hun- 
dred and forty- ſeven, it ſhall and may be lawful to and for the 
owners of, and the maſters and commanders employed on board 
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the ſhips and veſſels belonging to perſons reſiding at any of the 
ſaid out- ports, to aſſemble and meet, at any proper time and 
place within the limits of the ſaid out- ports, that ſhall be by any 
five or more of them appointed, by giving ten days previous 
notice, to be fixed at the cuſtom-houſe Wharf, key or any other: 
public place, at ſuch reſpective out- port; and ſuch owners, 
maſters and commanders, or the greater part of them, being ſo 
aſſembled. as aforeſaid, are hereby authoriſed and impowered, 
from time to time, to nominate and appoint, by an inſtrument 
in writing under their hands and ſeals, fifteen perſons to be truſ- 
tees for ſuch out - port, for receiving, collecting and applying 
the ſaid fix-pence per month to be allowed, collected and recei- 
ved by virtue of this act, at ſuch teſpective out · pott, for relief 
and ſupport of the ſeamen employed on board the, ſhips, os vęſ 
ſels belonging to ſuch perſons reſpectively, and their widows 
and children, as ſhall be intitled thereto by virtue of this act; 
which ſaid truſtees ſhall continue to the twenty-fixth day of De- 
cember next after ſuch election, and until new truſtees are nomi- 
nated, appointed and confirmed: and that within ten days after 
the twenty-ſixth day of December yearly, the owners, maſters, 
and commanders at ſuch reſpective out- ports, ſhall, have power 
to meet and chooſe fifteen perſons to be truſtees for the year en- 
ſuing, by an inſtrument in writing under the hands and ſeals of 
the owners, maſters and commanders, or the majority ef them 
ſo aſſembled, having given previous notice as aforeſaid, which 
ſaid reſpective truſtees: ſhall continue, from time to time, until 
new truſtees are nominated, appointed and confirmed; which 
inſtrument ſhall be ſent to the ſaid preſident and aſſiſtants, or 
comittees, who are hereby authoriſed and required to confirm 
the ſame, under the common ſeal of the ſaid corporation, with - 
out fee or reward, within ten days after the receipt thereof: 
which ſaid truſtees, when they ſhall be ſo confirmed as afore- 
ſaid, whereof five ſhall be a ;qxorum, ſhall be veſted; with, and 
have the ſame powers and authorities to make by-laws, and to 
revoke or alter the ſame, and for taking, receiving and apply- 
ing any ſum or ſums of money which hall be contributed, de- 
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viſed or bequeathed by any well-diſpoſed perſons, and for ap- 
pointing receivers and other officers, and for collecting, reco- 
vering, receiving, paying and applying the ſaid ſix- pence per 
month, to be allowed and paid by the ſeamen, or others ſerving 
on board any ſhip or veſſel belonging to ſuch perſons reſpective- 
ly at ſuch out- ports, as are given and granted by this act, to the 
preſident and governors aforeſaid, according to ſuch rules, or- 
ders and regulations, as are, or ſhall be eſtabliſhed, by virtue, 
and in purſuance of this act; and the ſaid receivers and other 
gfficers ſhall have the ſame powers and authorities, as the other 
receivers and officers to be appointed in purſuance of this act, 
and ſhall be ſubject and liable to the ſame penalties and forfei- 
tures; any tbing herein mn. to the ren thereof in any 
wiſe e e 0 b ,. 
* Seen 
a8. hs 1 by 3 ion, 8 4 the eigh- 
teenth day of December, in the ſixth year of the reign of the late 
King Edward the ſixth, certain merchants therein named, and 
their ſucceſſors, reſiding at the city and port of Briſlol, are in- 
corporated by the name of The maler, wardens, and commonalty 
of merchants-adventurers of the city of Briſtol; which ſaid ſociety 
of merchants are willing, for the benefit of the ſeamen employ- 
ed on board ſhips and veſſels in the ſervice of merchants, and 
other traders belonging to the ſaid city and port, to undertake 
the collection and application of the ſaid fix-pence per month, 
to be paid at the ſaid city and port; and alſo to receive and ap- 
ply any donations that well-diſpoſed perſons may give for the 
relief and ſupport of ſuch ſeamen as ſhall be maimed and diſ- 
abled, and for the widows and children of thoſe who ſhall be 
killed, ſlain or drowned in the ſervice of the ſaid merchants and 
traders; Therefore be it further enacted by the authority afore- 
ſaid, Fhat the maſter, wardens, aſſiſtants and treaſurer of the 
ſaid incorporated ſociety for the time being, ſhall be truſtees, 
and ſhall have and be veſted with the like powers and authori- 
tics for collecting, recovering, receiving and applying the ſaid 
ſix - pence eV month, to be allowed, collected and received by 
virtue 
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virtue of this act, at the ſaid city and port; and for taking, re- 
ceiving and applying any ſum or ſums of money, which thalt 
be contributed, deviſed and. bequeathed by any well- diſpoſed 
perſons, for relief and ſupport of the ſeamen employed on board 
the ſhips or veſſels belonging to the merchants or traders refiding 
at the ſaid city and port, and their widows and children, as ſhall 
be intitled thereto by virtuefof this act, and to appoint receivers 
and other officers for the purpoſes aforeſaid, as are given and 
granted by virtue of this act, to the preſident and governors 
aforeſaid, according to ſuch rules, orders and regulations, as 
art or ſhall be eſtabliſhed by virtue of this àct; and ſuch recei- 
yers and other officers ſhall have the ſame powers atid authori - 
ties as the other receivers and officers to be appointed hy virtue 
of this act, and ſhall be ſubject and liable to the like penalties 
and forfeitures; and the ſaid maſter, wardens, aſſiſtants and 
treaſurer, ſhall alſo have power to take and receive any lands, 
tenements and hereditaments, in ſuch manner, and for the like 
purpoſes only, as the ſaid preſident and governors are by this act 
impowered to take and receive lands, tenements and heredita- 
ments; any thing herein contained to the contrary thereof in 
** wiſe notwithſtanding. a 12991 <A} 8 P 
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29. Axp whereas the guild or brotherhood of maſters and 
pilots, ſeamen of the trinity houſe of the town and port of King- 
ſton upon Hull, are willing, for the benefit of the ſeamen em- 
ployed on board ſhips and veſſels in the ſervice of merchants and 
other traders belonging to the ſaid town and port, to undertake 
the collection and application of the ſaid ſix-pence per month, 
to be paid at the ſaid town and port; and alſo to receive and ap- 
ply any donations that well-diſpoſed perſons may give for the re- 
lief and ſupport of ſuch ſeamen, as ſhall be maimed and diſabled, 
and of the widows and children of thoſe who ſhall be killed, 
ſlain or drowned in the ſervice of the ſaid merchants and tra- 
ders; Therefore be it further enacted by the authority aforeſaid, 
That the guild or brotherhood of maſters and pilots, ſeamen of 
the Trinity Houſe of the town and port of Ki» g/tsn upon Hull, 
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for the time being, ſhall be truſtees, and ſhall have and be veſt- 
ed with the Hke powers and authorities for collecting, recover- 
ing, receiving and applying the ſaid ſix- pence per month, to 
de paid at the ſaid town and port; and for taking, receiving 
and applying my ſum or ſums of money as ſhall be contributed, 
deviſed or bequeathed by any well-difpoſed perſons, for the re- 
lief and ſupport of ſuch ſeamen, and their widows and children, 
as ſhall be intitled thereto, by virtue of this act, and for ap- 
pointing receivers and other vfficers, for the purpoſes aforsfhid, 
as are given)” kid ranted by virtue of this act, to the preſdent 
and gorernors aſdreſaid, according to ſuch rules, orders and re- 
gulations, as are or ſhall be eſtabliſhed by virtue of this act, and 
fuch rectivers and other officers ſhall have the fame powers and 
autliorities, as the other receivers and officers to be appointed in 
Porſuanoe of this act, and ſhalt be ſubject and liable to the like 
penalties and forfeitures ; any thing herein contained to the con- 
. wiſe rg Gegen gr ee eee 

| 21.10! 
30. Aub be it farther res by the dee aforeſaid, 
That nothing herein contained ſhall extend, or be conſtrued to 
Extend,” to oblige the receivers or collectors of the ſaid duty to 
be appointed by the truftees of any of the ſaid reſpective out- 
ports, to ſend the duplicates of the books or muſter-rolls here: 
by directed to be delivered to ſuch receivers or collectors, by 
the maſter or other perſon having the care of any ſhip or veſſel, 
to the faid preſident and aſſiſtants, or committees ; but ſuch 
duplicates ſhall be delivered by ſuch collector or receiver, after 
making and filing copies thereof to the ſaid truſtees reſpectively, 
to be by them filed and kept for their uſe and inſpection. 


31. ProvipeD always, and it is hereby declared, That no 
ſeaman or other perſon employed on board any merchant-ſhip, 
or other private ſhip or veſſel, ſhall be intitled to have or re- 
reive any proviſion or benefit by virtue of this act, at the port 
of London, or any out- port, but thoſe who are ſubject and liable 
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to, and ſhall pay the ſaid duty of ſix- pence per month as afore- 
ſaid, at the ſaid port of Londen or out- ports reſpectively. 


32. ProvIDED alſo, and be it declared, That thoſe ſeamen 
who ſhall have been longeſt in the ſaid ſervice, and contributed 
moſt towards the ſaid duty, ſhall be firſt provided for as worn 
out or decrepit. died | 


3. AND whereas it may happen that ſeamen or other perſons 
employed on board ſhips or veſſels, may, by accident in loading 
or yaloading the fame, or otherwiſe in doing their duty on ſhore, 
as well as on board ſuch ſhips or veſſels, receive ſuch hurt or 
damage, that it may endanger their lives, to ſend them to the 
port to which the ſhips or veſſels do reſpeCtive}y, belong; There- 
fore be it further enacted by. the authority aforeſaid, I hat, ip 
caſe any ſeaman or other perſon,cmployed. on board any ſhip or 
veſſel, ſhall, in doing his duty on ſhore, or on board, any ſuch 
ſhip or veſſel, break an arm or leg, or be otherwiſe hurt or 
maimed, fo that immediate care is neceſſary to be taken of him, 
it ſhall and may be lawful for the faid preſident and governors at 
the port of Londen, and the reſpective truſtees for the out- ports, 
and they are hereby required to provide proper relief for ſuch 
ſeaman or other perſon that ſhall be ſo hurt or maimed, until he 
ſhall be ſo well recovered, of ſuch hurt or damage, as to be re- 
moved and ſent with ſafety to the reſpective port to which ſuch 
ſhip or veſſel does belong; and the expence of removing and 
ſending ſuch ſeaman or other perſon to ſuch reſpective port, not 
exceeding two-pence fer mile, ſhall be paid by the ſaid preſident 
and governors at the port of London, or by the truſtees for the 
reſpective out-port to which ſuch ſeaman or other perſon ſhall be 
removed and ſent ; any thing herein contained to the contrary 
thereof in any wiſe notwithſtanding, 

34. AND, be further enacted by the authority aforeſaid, That 
in caſe any ſeaman or other perſon ſhall ſerve five years or more, 
on board merchant or other private ſhips or veſſels, belonging to 
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different ports, and ſhall have paid the ſix-pence per month for 
that time, and ſhall become decrepit and worn out, and ad- 
judged, either by the faid preſident and aſſiſtants, or the re- 
ſpective truſtees, a proper object of relief, ſuch perſon ſhall be 
provided for and relieved at the reſpective port where he ſhall 
have contribiited and paid the greateſt part of the ſaid duty of 
ſix-pence per month for the laſt five years of his ſervice; any 
thing herein contained to the contrary thereof i in any wiſe not- 
withſtanding. 

35. AnD whereas it may happen that ſeamen employed in 
the merchants ſervice, within the limits of this act, may be 
ſhipwrecked, or taken by the enemies of his Majeſty, his heirs 
and ſucceſſors, and on their return from impriſonment, may be 
travelling with paſſes to the place of their reſpective abodes ; Be 
it enacted by the authority aforeſaid, That it ſhall and may be 
lawful for the ſaid preſident and governors, or the reſpective 
truſtees, if they think fit, to relieve any ſuch ſeaman in ſuch 
manner as they ſhall think proper, any thing in this act con- 
tained to the contrary thereof in any wiſe notwithſtanding. 


56. AND whereas there may be ſome circumſtances wherein 
the certificates herein before-mentioned cannot be obtained; Be 
it therefore further enacted by the authority aforeſaid, That in 
all caſes where the certificates directed to be produced by this 
act cannot be obtained, ſuch other certificates as ſhall be ſatis- 
ſatory to the ſaid preſident and governors, or truſtees reſpec- 
tively, ſhall be received and allowed of, to intitle the party pro- 
ducing the ſame to the penſions or other relief provided by this 
act; any thing therein contained to the contrary thereof in any 
wiſe notwithſtanding. 


37. AND whereas the united Company of Merchants of En- 
gland trading to the Eaf? Indies, have, at their own expence, 
conſtantly provided for ſuch ſeamen employed by them as have 
been rendered incapable of the preſent or future ſervice, by ſick- 

nels, 
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neſs, wounds, or other accidental misfortunes, and for the widows 
and children of ſuch ſeamen as have been killed, ſlain or drownd 
in their ſervice, and have eſtabliſhed a ſufficient fund for that 
purpoſe, and are willing to continue ſuch provikon, and are 
therefore deſirous that the officers and ſeamen employed in their 
ſervice, and the ſervants and apprentices of ſuch officers, may 
be exempted from the payment of the ſaid ſix- pence fer month; 
Be it therefore enacted by the authority aforeſaid, That no maſ- 
ter or commander, officer, mariner or ſeaman, or ſervant or 
apprentice of any maſter or commander, or officer of any ſhip 
or veſſel, of or belonging unto or employed, or which ſhall be 
employed by or in the ſervice of the ſaid united Company of 
Merchants of England trading to the Eaſt Indies, during the 
time they ſhall be ſo reſpectively employed in the faid Com- 
pany's ſervice, ſhall in any wiſe be liable or ſubject to the ſaid 
duty or payment of fix-pence fer month ; but that every ſuch 
maſter or commander, officer, mariner or ſeaman, and every 
ſervant and apprentice of ſuch maſter or commander, or officer 
of any ſhip or veſſel of or belonging unto, or employed by or 
in the ſaid Company's ſervice as aforeſaid, ſhall, during the 
time of ſuch ſervice, be totally exempt from the payment there- 
of; any thing in this act contained to the contrary notwithſtan- 
ding. 


38. PRoviIDED always, That no maſter or commander, of- 
cer, mariner or ſeaman, or any ſervant or apprentice of any 
maſter or commander, or officer employed in the ſervice of the 
ſaid united Company, ſhall have or be intitled to any benefit by 
this act, for or in reſpect of any incapacity by ſickneſs, wounds 
or other accidental misfortune happening unto them, during the 
time of their being employed in the ſaid Company's ſervice; 
nor ſhall the widows or children of ſuch ſeamen as ſhall be 
killed, ſlain or drowned in the ſervice of the ſaid united Com- 
pany, be intitled to any benefit or relief by or from this act, by 
reaſon or means of any ſuch ſeamens being killed, ſlain or 
dtrow ned 
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drowned during the time they ſhall be employed in the ſaid 


Company's ſervice as aforeſaid. 


39. AND be it further enacted by the authority aforeſaid, 
That all and every the pecuniary forfeitures and penalties which 
ſhall be incurred by virtue of this act, or any clauſe therein 
contained, ſhall be ſued for and recovered in any of his Majeſty's 
courts of record, in that part of Great Britain called England, 
wherein no eſſoin, protection, privilege, wager of law, or more 
than one imparlance ſhall be allowed, and if a verdict ſhall 
paſs for the plaintiff in any ſuch action, bill, plaint or infor- 
mation, then ſuch plaintiff ſhall have and be allowed double 
coſts of ſuit ; and that one moiety of all and every the ſaid for- 
feitures and penalties, when recovered, ſhall go and be applied 
to the uſes and purpoſes of this act, and the other moiety to the 
uſes of ſuch perſon as ſhall ſue for the fame in manner afore- 


ſaid, 


40. Anp be it further enacted by the authority aforeſaid, 
That this act ſhall be deemed and taken to be a public act, and 
ſhall be judicially taken notice of as ſuch by all judges, juſtices 
and others, without ſpecially pleading the ſame; and if any 
action ſhall be brought, or ſuit commenced againſt any perſon 
or perſons, for any thing done in purſuance of this act, or in 
relation to the premiſes, or any of them, every fuch action or 
fuit ſhall be laid or brought within three months next after, 
in the county or place where the fact was done, and not elſe- 
where; and the defendant or defendants, in ſuch action, may 
plead the general iſſue, and give this act, and the ſpecial mat- 
ter in evidence, at any trial to be had thereupon ; and that the 
ſame was done in purſuance and by the authority of this a&, 
and if the fame ſhall appear to have been ſo done, or if any 
ſuch action or ſuit ſhall not be brought within the time before 


limited, or ſhall be brought in any other county or place than 


as aforeſaid, then the jury ſhall find for the defendant or defen- 


dants; or if the plaintiff or plaintiffs ſhall become nonſuited, or 


ſuffer 
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ſuffer a diſcontinuance of his, her or their action or actions, or 
if a verdict ſhall paſs againſt the plaintiff or plaintiffs, the ſaid 
defendant or defendants ſhall have double coſts, and ſhall have 
ſuch remedy for recovering the ſame, as any defendant or de- 
fendants hath or have for coſts in other cauſes by law, 


22 Geo. 2. Cap. 33» A. D. 1749. 


An Act for amending, explaining and reducing into one Act of Par- 
lament, the Laws relating to the Government of bis Majeſty's 
Ships, Veſſels and Forces by Sea, | 


S:#. 1. YT HEREAS the ſeveral laws relating to the ſea 
| * ſervice, made at different times, and on diffe- 
rent occaſions, have been found by experience not to be ſo full, 
ſo clear, ſo expedient or conſiſtant with each other as they ought 
to be; for amending and explaining the ſaid laws, and for re- 
ducing them into one uniform act of parliament ; Be it enacted 
by the King's moſt excellent Majeſty, by and with the advice 
and conſent of the Lords ſpiritual and temporal, and Commons, 
in this preſent Parliament aſſembled, and by the authority of 
the ſame, That from and after the twenty fifth day of December, 
one thouſand ſeven hundred and forty-nine, an act paſſed in the 
thirteenth year of the reign of King Charles the ſecond, intitu- 
led, An act for eftabliſhing articles and orders for the regulating and 
better government of bis Majeſty's navies, ſhips of war and forces by 
fea ; and alſo ſo much of an act paſſed in the ſecond year of the 
reign of King William and Queen Mary, intituled, An act con- 
cerning the comm:ſſioners of tbe admiralty, as directs the form of an 
oath to be taken by every qficer preſent, upon all trials of offenders by 
courts- martial, to be beld by virtue of any commiſſion to be granted 
by the lord bigb admiral, or the commiſſioners for executing the office 
of lord high admiral; and alſo ſo much of an act paſſed in the 
ſixth year of the reign of King George the firſt, intituled, A 
aft for making perpetual ſo mucb A an act made ingthe tenth, year of 
Dy a the 
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the reign of Queen Anne, for the reviving and continuing ſeveral a 
of partiament tbrrein mentroned, as relates to the building and repair - 

ing county goa; and alſo an act of the eleventh and twelfth years 
of the reign. of King William the third, for the more effeffual ſup 
preſſion of piracy; and for making more effectual the act of the 

thirteenth year of the reign of King Carles the ſecond, intituled, 
An att for eftabliſhing articles and orders for the regulating and bet- 
ter government of bis Majefly's navies, ſhips of war and forces by ſca; 
as relates to the trial and puniſhment of perſons who ſhall commit any 
of the crimes-or »ffences mentioned in the ſuid articles upon the More, 
in any foreign part or parts; and alſo ſo much of an act paſſed in 
the eighth year of the reign of King George the firſt, intituled, 
An att for the more effeftual ſuppreſſing of piracy ; as directs the pu- 
ni hment to le inflitted by a court<martial tyion any captain, comman- 
der or other officer «of any of his Majefty's ſhips or veſſels of war, who 
fhall receive on board, or permit to be receiued on board, any goads or 
merchandizes whatſoever, in order tu trade or merchandize with the 
fame (except the goods and 'merchandirzes therem excepted) and alſo an 
act paſſed in the eighteenth year of the reign of his preſent Ma- 
jeſty, intituled, An at for the regulating and better government of 
hi: Majeſty's navies, ſhips of war and forces by ſea; and for regula- 
ting the proceedings upon court-martial in the fea: ſervice ; and alſo an: 
act paſſed in the twenty-firſt year of the reign of his preſent: 
Majeſty, intituled, An act for the further regulating the proceedings 
n pon court-martial in the ſea ſervice ; and for extending the deſcipline 
of the navy to the crews of bis Majeſty's ſhips wrecked, loft or talen; 
and for continuing to them their wwages upon certain conditions,. ſhall 
be, and the. ſame are hereby repealed to all intents and pur poſes what= 

ö ſoever. 


2. AnD for the regulating and better government of his Ma- 
je ſty's navies, ſhips of war and forces by ſea; whereon, under 
the good providence of God, the wealth, ſafety and ſtrength 
of this kingdom chiefly depend; Be it enacted by the King's 
moſt excellent Majeſty, by and with the advice and conſent of 
the Lords ſpiritual and temporal, and Commons, in this preſent 

- Parliament 
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Parliament aſſembled, and by the authority of the ſame, That 
from and after the twenty- fifth day of December one thouſand 
ſeven hundred and forty-nine, the articles and orders herein af - 
ter following, as well in time of peace as in time of war, Mall 
be duly obſerved and mY in execution, in manner herein after- 
mentioned, 


1. ALL commanders, captains and officers, in or belonging to 
any of his Majeſty's ſhips or veſſels of war, ſhall cauſe the pub- 
lic worſhip of Almighty God, according to the /turgy of the 
church of England, eſtabliſhed by law, to be ſolemnly, orderly, 
and reverently performed in their reſpective ſhips, and ſhall take 
care that prayers and preaching, by the chaplains in holy orders 
of the reſpective ſhips, be performed diligently ; and that ws 
Lord's day be obſerved according to law. M1; 


2. Arr, flag officers, and all perſons in or belonging to his 
Majeſty's ſhips or veſſels of war, being guilty: of profane oaths, 
curſings, execrations, drunkenneſs, uncleanneſs or other ſcan- 
dalous actions, in derogation of God's honour, and corruption 
of good manners, ſhall incur ſuch puniſhment as a court- martial 
(hall think fit to impoſe, and as the nature NON of their 
offence hall . | 


3. Ir any n mariner, | foldier or other perſon of the go 
ſhall give, hold or entertain intelligence to or with any enemy 
or rebel, without leave from the King's majeſty, or the lord 
high Admiral, or the commiſfioners for-executing the office of 
lord high Admiral, commander in chief, or bis commanding 
officer, every ſuch perſon ſo offending, and being thereof con- 
victed by the — of a — (hall be puniſhed 
with death. 


2. Is any liter of meſſagolfrom enemy or Lebel, be con- 
veyed to any officer, mariner or ſoldier, or other in the fleet, 
and the ſaid officer, mariner, ſoldier, or other as aforeſaid, ſhall 
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not, within twelve hours, having opportunity ſo to do, acquaint 
his ſuperior officer, or the officer commanding in chief with it; 
or if any ſuperior officer being acquainted therewith, ſhall not 
in convenient time reveal the ſame to the commander in chief of 
the ſquadron, every ſuch. perſon ſo offending, and being con- 
victed thereof by the ſentence of the court-martial, ſhall be pu- 
niſhed with death, or ſuch other puniſhment as the nature and 
degree of the offence ſhall deſerve, and the court-martial ſhall. 


* - 
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5. ALL ſpies, and all perſons whatſoever, who ſhall come on 
be found in the nature of ſpies, to bring or deliver any ſeducing 
letters or meſſages, from any enemy or. rebel, or endeavour ta 
eorrupt any captain, oFcer, mariner or, other in the fleet, to 
betray his truſt, being convicted of any ſuch offence. by the ſen- 
tence of the court-martial, ſhall be puniſhed with death, or- 
ſuch other puniſhment-as the nature and degree of the offence- 
ſhall deſerve, / and the court- martial ſhall impoſe.. 


6. No perſon in the fleet ſhall-:relieve an enemy or rebel with 
money, victuals, powder, ſhot, arms, .ammunition or any other 
ſupplies whatſoever, directly or. indirectly, upon pain of death, 
or ſuch other puniſhment as the court- martial ſhall think fit to 
impoſe, and as the nature and degree of the crime ſhall de- 


7. Art the papers, charter- papers, bills of lading, paſs- 
ports and other writings whatſoever, that ſhall be taken, ſeized 
or found aboard any ſhip or ſhips, which ſhall be ſurpriſed or 
taken as prize, ſhall be duly preſerved, and the very originals 
ſhall, by the commanding officer- of the ſhip. which ſhall take 
ſuch prize, be ſent entirely, and without fraud, to the court of 
Admiralty, or ſuch other court of commiſſioners, as ſhall be au- 
thoriſed to determine whether ſuch prize be lawful capture, there 
to be viewed, made uſe of, and proceeded upon according to 


law ; upon pain that every, perſon offending herein, ſhall forfeit 
and 
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and. loſe his. ſhare of the capture, and ſhall ſuffer ſuch further 


puniſhment, as the nature and degree of his offence ſhall be 
found to deſerve, and the court-martial ſhall impoſe, 


8. No perſon in or belonging to the fleet ſhall take out of any 
prize, or ſhip ſeized for prize, any money, plate or goods, un- 
leſs it ſhall be neceſſary for the better ſecuring thereof, or for 
the neceſſary uſe and ſervice of any of his Majeſty's ſhips or veſ- 
ſels of war, before the ſame be adjudged lawful prize in ſome 
Admiralty-court, but the full and entire account of the whole, 
without imbezzlement, * ſhall be brought in, and judgment 
paſſed entirely upon the whole without fraud; upon pain that 
every perſon offending herein, ſhall forfeit and loſe his ſhare of 
the capture, and ſuffer ſuch further puniſhment as ſhall be im- 
poſed by a court-martial, or ſuch court of Admiralty, according 
to the nature and degree of the offence, 


9. IF any ſhip or veſſel ſhall be taken as prize, none of the 
officers, mariners or other perſons on board her, ſhall be ſtrip- 
ped of their cloaths, or in any ſort pillaged, beaten or evil- in- 
treated; upon pain that the perſon or perſons ſo offending,. 
ſhall be liable to ſuch puniſhment as a court-martial ſhall think. 
fit to inflict. 


10. EveRY flag officer, captain and commander in the fleet, 
who, upon ſignal or order to fight, or ſight of any ſhip or ſhips 
which it may be his duty to engage, or who, upon likelihood of 
engagement, ſhall not make the neceſſary preparations for fight, 
and ſhall not in his own perſon, and according to his place, en- 
courage the inferior. officers and men to fight couragiouſly, ſhall. 
ſuffer death, or ſuch other puniſhment, as from the nature and 
degree of the offence a court martial ſhall deem him to deſerve; 
and if any perſon in the fleet ſhall treacheroully or cowardly yield 
or cry for quarter, every perſon ſo offending, and being convict- 
ed thereof by the ſentence of a court martial, ſhall ſuffer death. 
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11. Every perſon in the fleet, who ſhall not duly obſerve 
the orders of the admiral, flag officer, commander of any ſqua- 
dron or diviſion, or other his ſuperior officer, for aſſailing, join- 
ing battle with, or making defence againſt any fleet, ſquadron 
or ſhip, or ſhall not obey the orders of his ſuperior officer as 
aforeſaid in time of action, to the beſt of his power, or ſhall not 
uſe all poſſible endeavours to put the ſame effectually in execu- 
tion, every ſuch perſon ſo offending, and being convicted there- 
of by the ſentence of the court martial, ſhall ſuffer death, or 


ſuch other puniſhment as from the nature and degree of the of- 
Fence, a court martial ſhall deem him to deſerve, 


12. Every perſon in the fleet, who through cowardice, neg- 
ligence or diſaffection, ſhall in time of action withdraw or keep 
back, or not come into the fight or engagement, or ſhall not do 
his utmoſt to take or deſtroy every ſhip which it ſhall be his du- 
ty to engage, and to aſſiſt and relieve all and every of his Ma- 
jeſty's ſhips, or thoſe of his allies, which it ſhall be his duty to 
aſſiſt and relieve, every ſuch perſon fo offending, and being con- 
victed thereof by the ſentence of a court martial, ſhall ſuffer 
death, 


13. Evxxx perſon in the fleet, who through cowardice, neg- 
ligence or diſaffection, ſhall forbear to purſue the chace of any 
enemy, pirate, or rebel, beaten or flying; or ſhall not relieve 
or aſſiſt a known friend in view to the utmoſt of his power, be- 
ing convicted of any ſuch offence by the ſentence of a court- 


martial, ſhall ſuffer death. 


14. Ir when action, or any ſervice ſhall be commanded, any 
perſon in the fleet ſhall preſume to delay or Uiſcourage the ſuid 
action or ſervice, upon pretence of arrears of wages, or upon 
any pretence whatſoever, every perſon ſo offending, being con- 
victed thereof by the ſentence of a court mattial, ſhall ſuffer 


death, or ſuch other puniſhthent, as from the nature and de- 


gree of the offence a court martial ſhall deem him to deſerve. 
2 | 15. EVERY 
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15. EVERY perſon i in or belonging to the fleet, who ſhall de- 
fert to the enemy, pirate or rebel, or run away with any of his 
Majeſty's ſhips or veſſels of war, or any ordnance, ammunition, 
ſtores or proviſion belonging thereto, to the weakening of the 
ſervice, or yield up the ſame cowardly or treacherouſly to the 


enemy, pirate or rebel, being convicted of any ſuch offence by 
the ſentence of a court martial, ſhall ſuffer death. 


16. EvERY perſon in gr belonging to the fleet, who ſhall de- 
ſert, or entice others fo to do, ſhall ſuffer death, or ſuch other 
puniſhment as the circumſtances of the offence ſhall deſerve, and 
a.court martial ſhall judge fit: and if any commanding officer 
of any of his Majeſty's ſhips or veſſels of war, ſhall receive or 
entertain a deſerter from any other of his Majeſty's ſhips or veſ- 
ſels, after diſcovering him to be ſuch deſerter, and hall not 
with all convenient ſpeed, give notice to the captain of the ſhip 
or veſſel to which ſuch deſerter belongs; or if the ſaid ſhips or 
veſſels are at any conſiderable diſtance from each other, to the 
ſecretary of the Admiralty, or to the commander in chief; every 
perſon ſo offending, and being convicted thereof by the ſentence 
of the court martial, ſhall be caſhiered. 


17. Tux officers and ſeamen of all ſhips appointed for convoy 
and guard of merchant-ſhips, or of any other, ſhall diligently 
attend upon that charge, without delay, according to their in- 
ſtructions in that behalf; and whoſoever ſhall be faulty therein, 
and ſhall not faithfully perform their duty, and defend the ſhips 
and goods in their convoy, without either diverting to other 
parts or occaſions, or refuſing or neglecting to fight in their de- 
fence, if they be aſſailed, or running away cowardly, and ſub- 
mitting the ſhips in their convoy to peril and hazard ; or ſhall 
demand or exact any money or other reward, from any mer- 
chant or maſter, for convoying of any ſhips or veſſels intruſted. 
to their care, or ſhall miſuſe the maſters or mariners thereof, 
ſhall be condemned to make reparation of the damage to the 
merchants, owners and others, as the court of Admiralty ſhall 

adjudge, 
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adjudge, and alſo be puniſhed criminally, according to the qua- 
lity of their offences, be it by pains of death or other puniſh» 
ment, according as ſhall be adjudged fit by the court martial, 


18. Ir any captain, commander or other officer of any of his 
Majeſty's ſhips or veſſels, ſhall receive on board, or permit to be 
received on board fuch ſhip or veſſel, any goods or merchandi- 
zes whatſoever, other than for the ſole uſe of the ſhip or veſſel, 
except gold, ſilver or jewels, and except the goods and merchan- 
dizes belonging to any merchant or other ſhip or veſſel which 
may be ſhip wrecked, or in imminent danger of being ſhip 
wrecked, either on the high ſeas, or in any port, creek or har- 
bour, in order to the preſerving them for their proper owners, 
and except ſuch goods or merchandizes as he ſhall at any time be 
ordered to take or receive on board, by order of the Lord High 
Admiral of Great Britain, or the commiſſioners for executing 
the office of Lord High Admiral for the time being, every per- 

ſon ſo offending, being convicted thereof by the ſentence of the 
court martial, ſhall be caſhiered, and be for ever afterwards 
rendered incapable to ſerve in any place or office in the naval 
ſervice of his Majeſty, his heirs and ſucceſſors, 


19. Ir any perſon in or belonging to the fleet, ſhall make or 
endeavour to make any mutinous aſſembly, upon any pretence 
whatſoever, every perſon offending therein, and being convicted 
thereof by the ſentence of the court martial, ſhall ſuffer death: 
and if any perſon in or belonging to the fleet, ſhall utter any 
worgs of ſedition or mutiny, he ſhall ſuffer death, or ſuch other 
puniſhment as a court martial ſhall deem him to deſerve: and 
if any officer, mariner or ſoldier in or belonging to the fleet, 
ſhall behave himſelf with contempt to his ſuperior officer, ſuch 
ſuperior officer being in the exccution of his office, he ſhall be 
puniſhed according to the nature of his offence, by the judg- 
ment of a court-martial. 


20. Ir 
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20. Ir any perſon in the fleet ſhall conceal any trarterous ot 
mutinous practice or deſign, being convicted thereof by the ſen- 
tence of a court-martial, he ſhall ſuffer death, or ſuch other pu- 
niſhment as a court- martial ſhall think fit; ; and if any perſon in 
or belonging to the fleet, ſhall conceal any traiterous or muti- 
nous words ſpoken by any, to the prejudice of his Majeſty or 


government, or any words, practice or deſign, tending to the 
hinderance of the ſervice, and ſhall not forthwith 'reveal: the 


ſame to the commanding officer, or being preſent at any mati- 
ny or ſedition, ſhall not uſe his utmoſt endeavours to ſuppreſs 


the rae”! in ſhall = Lemme a court- martial _ think ud 
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2. Is any perſon in che fleet ſhall find cauſe of get's of” 
the unwholeſomneſs of the victuals, or upon other juſt ground, 
he ſhall quietly make the ſame known to his ſuperior or captain, 
or commander in chief,” as the occaſion may deſerve, - that ſuch 
preſent remedy may be had as the matter may require; and the 
ſaid ſuperior, captain or commander in chief, ſhall, as far as he 
is able, cauſe the ſame to be preſently remedied; and no perſon 
in the fleet, upon any ſuch or other pretence, ſhall attempt fo 
ſtir up any diſturbance; upon pain- of ſuch puniſhment as acourt- 
martial ſhall think fit to inflict, according to the 1 of ths 
— . y TE TT ES 


22. Ir any officer, mariner, or ſoldier,” or other perſon in the 
fleet, ſhall ſirike any of his ſuperior officers; or dri, or offer 
to draw or lift up any weapon againſt Him, being lid the exe 
cution of his office, on any pretence whatſoover, every ſuch 
perſon being convicted of any ſuch offence, by the ſentence of a 
court- martial, ſhall ſuffer death; and if any officer, mariner, 
ſoldier or other perſon in the fleet, ſhall preſume to quarrel-with 
any of his ſuperior officers, being in the execution of his office, 
ot ſhall diſobey any lawful command of any of his ſuperior of- 
ficers; every ſuch perſon being convicted of any ſuch offence, 
by the ſentence. of a court- martial, ſhall ſuffer death, or ſach 


B b other 


——' 


[ 186 J 
other puniſhment, as ſhall according to the nature and degree of 
his offence be inflicted upon him, by the ſentence of a court- 
martial. 


23. Ir any perſon in the fleet ſhall quarrel or fight with any 
other perſon in the fleet, or uſe reproachful or provoking ſpeeches 
or geſtures, tending to make any quarrel or diſturbance, he 
ſhall, upon being convicted thereof, ſuffer ſuch puniſhment as 
the offence ſhall deſerve, and a court-martial ſhall impoſe. 


24. THERE hall be no waſteful expence of any powder, ſhot, 
ammunition or other ſtores in the fleet, nor any embezzlement 
thereof, but the ſtores and proviſions ſhall be carefully preſer- 
ved; upon pain of ſuch puniſhment to be inflited upon the of- 
fenders, abettors, buyers and' receivers, (being perſons ſubject 
to naval diſcipline) as ſhall be by a court-martial found juſt in 
that behalf. 


25. EvxRY perſon in the fleet, who ſhall unfawfully burn or 
ſet fire to any magazine or ſtore of powder, or ſhip, boat, ketch, 
hoy or veſſel, or tackle or furniture thereunto belonging, not 
then appertaining to an enemy, pirate or rebel, being convict- 
ed of any ſuch offence, by the ſentence of a court-martial, ſhall 
ſuffer death. 


26. CARE ſhall be taken in the conducting and ſteering of 
any of his Majeſty's ſhips, that through wilfulneſs, negligence, 
or other defaults, no ſhip be ſtranded, or run upon any rocks 
of ſands, or ſplit or hazarded ; upon pain that ſuch as ſhall be 
found guilty therein, be puniſhed by death, or ſuch other pu- 
niſhment as the offence by a court-martial ſhall be judged to de- 
ſerve. | 


27. No perſon in or belonging to the fleet ſhall ſleep upon his 
watch, or negligently perform the duty impoſed on him, or 
forſake his ſtation, upon pain of death, or ſuch other puniſh- 

2 ment 
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8 as a court- martial ſhall think fit e and as the cir- 
cumſtances of the caſe * require. | 


28, ALL murders ee by any ok in the fleet, ſhall 
be puniſhed with death, by the ſentence of a caurt- martial. 


29. Ir any perſon in the fleet ſhall commit the unnatural and 
deteſtable fin of buggery or ſodomy, with man or beaſt, he 
ſhall be puniſhed with death, * the ſentence of a court-mar- 
tial, 


. 30. ALL robbery committed by any — in 4 fleet, ſhall 
be puniſhed with death, or otherwiſe, as a court- martial, upon 
conſideration of circumſtances, ſhall find meet. 


31. Every officer or other perſon in the fleet, who ſhall 
knowingly make or fign a falſe muſter or muſter- book, or who 
ſhall command, counſel or procure the making or ſigning there- 
of, or who ſhall aid or abet any other perſon in the making or 
ſigning thereof, ſhall, upon proof of any ſuch. offence being 
made before a court- martial, be caſhiered, and rendered inca- 
180 of further Nen in his e $ naval ſervice, 


32. No provoſt-mattial ha to the flcet, ſhall refuſe to 
apprehend any criminal, whom he ſhall be authoriſed by legal 
warrant to apprehend, or to receive or keep any priſoner com- 
mitted to his charge, or wilfully ſuffer him to eſcape, being 
once in his cuſtody, or diſmiſs him without lawful order, upon 
pain of ſuch puniſhment as a court-martial ſhall deem him to 
deſerve; and all captains, officers and others in the fleet, ſhall 
do their endeavour to detect, apprehend, and bring to puniſh- 
ment, all offenders, and hall aſſiſt the officers appointed for 
that purpoſe therein, upon pain of being proceeded againſt, and 
puniſhed by a court - martial, according to * nature and degree 
of the offence. | 


Bbz 33. If 
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33. Ir any flag officer, captain or commander, or lieutenant 
belonging to the fleet, ſhall be convicted before a court-martial 
of behaving in a ſcandalous, infamous, cruel or oppreſſive man 
ner, anbecoming 8 ad an on he ſhall be diſmiſ- 
ſed from his Majeſty's ſervices © 1 7 | 


34. Every perſon being in actual ſervice and full pay, and 
part of the crew in or belonging to any of his Majeſty's ſhips or 
veſſels of war, who ſhall be guilty of mutiny, deſertion or diſo- 

bedience to any lawful command, in any part of his Majeſty!s 
dominions on ſhore, when in actual ſervice relative to the fleet, 
ſhall be liable to be tried by a court- martial, and ſuffer the like 
puniſhment for every ſuch offence, as if the ſame had been com 
mitted at ſea, an board any of his Majeſty's ſhips or veſſels of 
War. 
WW 7; ' (181237 1 D 10 16 R 

3. Ir any perſon who ſhall: be in the actual ſervice: and full 
pay of his Majeſty's ſhips and veſſels of war, ſhall commit upon 
the ſhore, in any place or places out of his Majeſty's dominions, 
any of the crimes puniſhable by theſe articles and orders, the 
perſon ſo offending ſhall be liable to be tried and puniſhed for the 
ſame, in like manner, to all intents and purpoſes, as if the ſaid 
crimes had been COMMAS at care on board ay of N Majeſty 8 
hips or veſſels of wars 3} 9019 / 


36. ALL other crimes not capital, committed by: any perſon 
or perſons in the flect, which are not mentioned in this act, or 
for which no puniſhment is hereby directed to be inflicted, ſhall 

be puniſhed according to the laws and cuſtoms in ſuch caſes uſed 
at ſea. | 


3. PRcviDED always, That no perſon convicted of any of- 
fence, ſhall, by the ſentence of any court-martial to be held by 
virtue of this act, be adjudged to be 2 — for a 1 
term than the ſpace of two years. 


4. PROVIDED 
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4. ProvipeD alſo,” That nothing in this act contained, ſhall 
extend, 'or be conſtrued to extend, to impower any 8 
tial to be conſtituted by virtue of this act, to proceed to the pu- 
niſhment or trial of any of the offences ſpecified in the ſeveral 
articles contained in this a&, or of any offence whatſoever, (other 
than the offences ſpecified in the fifth, thirty-fourth and thirty-- 
fifth of the foregoing articles and orders) which ſhall not be 
committed upon the main ſea, or in great rivers only, beneath: 
the bridges of the ſaid rivers nigh to the ſea, or in any haven, 
river, or creek within the juriſdiction of the Admiralty, and 
which ſhall not be committed by ſueh perſons as at the time of 
the offence committed, ſhall' be in actual ſervice and full pay in 
the fleet, or ſhips of war of his Majeſty, his heirs or ſucceſſors, 
ſuch perſons only excepted, and for ſuch offences only, as are- 
ee a in the fifth of the foregoing articles and orders. 


5. ProviDeD alfo, that nothing i, in this a& contained, ſhall 
extend, or be conftrued to extend, to impower any court-mar- 
tial to be conſtituted by virtue of this act, to proceed to the pu- 
niſhment or trial of any land-officer, or ſoldier, on board any 
tranſport-ſhip, for any of the offences ſpecified. in the ſeveral ar- 
ticles contained in this act. 


6. AND it is hereby further enacted, That from and after the 
twenty-fifth day of December, one thouſand ſeven hundred and 
forty-nine, the lord high Admiral of Great Britain, or the com- 
miſſioners for executing the office of lord high Admiral for the 
time being, ſhall have full power and authority to grant com- 
miſſions to any officer commanding in chief any fleet or ſquadron 
of ſhips of war, to call and aſſemble courts-martial, confiſting 
of commanders and captains; and that in caſe any officer com- 
manding in chief any fleet or ſquadron of ſhips of war, (who 
ſhall be authoriſed by the lord high Admiral, or the commiſ- 
fioners for executing the office of lord high Admiral for the time 
being, to call and aſſemble courts-martial in foreign parts) ſhall 
2 to die, or be recalled, or removed from his command, 

then 


[ 290 J 
then the off cer upon whom the command of the ſaid fleet or 
ſquadron ſhall devolve, and ſo, from time to time, the officer 
who ſhall have the command of the fleet or ſquadron, ſhall have 
the ſame poryer to call and aſſemble courts- martial, as the firſt 
commander in chief of the ſaid fleet or ſquadron was inveſted 
with. | 


7. PROvIDED always, and it is hereby enacted and declared, 
That no commander in chief of any fleet or ſquadron of his Ma- 
jeſty's ſhips or detachment thereof, conſiſting of more than five 
ſhips, ſhall preſide at any court-martial in foreign parts, but 
that the officer next in command to ſuch officer commanding in 
chief, ſhall hold ſuch court-martial, and preſide thereat, any 
law, cuſtom or uſage to the contrary notwithſtanding. 


8. AND it is hereby further enacted, That from and after the 
twenty-fifth day of December one thouſand ſeven hundred and 
forty- nine, in caſe any commander in chief in any fleet or ſqua- 
dron of his Majeſty's ſhips, or veſſels of war in foreign parts, 
ſhall detach any part of ſuch fleet or ſquadron, every comman- 
der in chief ſhall, and he is hereby authoriſed and required, by 
writing under his hand, to impower the chief commander of 
the ſquadron or detachment ſo ordered on ſuch ſeparate ſervice, 
(and in caſe of his death or removal, the officer to whom the 
command of ſuch ſeparate ſquadron or detachment ſhall belong) 
to hold courts-martial during the time of ſuch ſeparate ſervice, 
or until the commander of the ſaid detachment for the time be- 
ing ſhall return to his commander in chief, or ſhall come under 
the command of any other his ſuperior officer, or return to Great 
Britain or Ireland. 


9. PROVIDED always, and it is hereby further enacted, That 
if any five or more of his Majeſty's ſhips or veſſels of war, ſhall 
happen to meet together in foreign parts, then in ſuch caſe, it 
ſhall be lawful for the ſenior officer of the ſaid ſhips or veſſels to 


hold courts-martial, and preſide thereat, from time to time, as 
there 
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there ſhall be occaſion, during ſo long time as the ſaid ſhips or 
veſſels of war, or any five or more of them, ſhall continue to- 
gether. 


10. ProvIDED nevertheleſs, and be it alſo enacted, That 
where any material objection occurs, which may render it im- 
proper for the perſon who is next in command to the ſenior of- 
ficer or commander in chief of any fleet or ſquadron of his Ma- 
jeſty's ſhips of war in foreign parts, to hold. courts-martial, or 
preſide thereat, in ſuch caſe it ſhall be lawful for the lord high 
Admiral, or the commiſſioners for executing the office of lord 
high Admiral for the time being, as alſo the commander in chief 
of any ſuch fleet or ſquadron of his Majeſty's ſhips in foreign 
parts, reſpectively to appoint the third officer in command to 
preſide at, or hold ſuch court-martial. 


11. AND it is hereby further enacted, That from and after 
the twenty-fifth day of December one thouſand ſeven hundred 
and forty-nine, it ſhall be lawful for the lord high Admiral of 
Great Britain, or the commiſſioners for executing the office of 
lord high Admiral for the time being, and they are hereby re- 
ſpectively authoriſed, from time to time, as there ſhall be occa- 
fion, to direct any flag officer, or captain of any of his Majeſty's 
ſhips of war, who ſhall be in any port of Great Britain or Ire- 
land, to hold courts-martial in any ſuch port, provided ſuch 
flag officer or captain be firſt, ſecond or third in command of 
fuch port, as ſhall be found moſt expedient, and for the good 
of his Majeſty's ſervice; and ſuch flag officer or captain, ſo di- 
rected to hold courts-martial, ſhall preſide at ſuch court-mar- 
tial; any thing herein contained to the contrary notwithſtand- 
ing. 


12. AND it is hereby further enacted, That from and after 
the twenty-fifth day of December, one thouſand ſeven hundred 
and forty-nine, no court-martial to be held or appointed by 
virtue of this preſent act, ſhall conſiſt of more than thirteen, or 

leſs 
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leſs than five perſons, to be compoſed of ſuch flag officers, cap- 


tains or commanders then and there preſent, as are next in ſe- 
niority to the officer who preſides at the court-martial. 


13. Provipep always, and be it enacted by the authority 
aforeſaid, That nothing herein contained | ſhall extend, or be. 
conſtrued to extend, to authorize or impower the lord high Ad- 
miral, or the commiſſioners for executing the office of lord high 
Admiral, or any officer impowered to order or hold courts-mar- 
tial, to direct or aſcertain the particular number of perſons of 


which any court-martial, to be held or appointed by virtue of 
this preſent act, ſhall conſiſt. 


14. PRovIDED always, and it is hereby enacted and declared, 
That in caſe any court- martial ſhall, by virtue of this act, be 
appointed to be held at any place where there are not leſs than' 
three, nor yet ſo many as five officers of the degree and deno- 
mination of a poſt-captain, or of a ſuperior rank, to be found, 
then it ſhall be lawful for the officer, at the place appointed for 
holding ſuch court-martial, who is to preſide. at the ſame, to 
call to his aſſiſtance as many of the commanders of his Majeſty's 
veſſels, under the rank and degree of a poſt-captain, as, toge- 
ther with the poſt-captains then and there preſent, will make up 
the number of five, to hold ſuch court-martial. 


15. AND it is hereby further 3 That from and after 
the twenty- fifth day of December, one thouſand ſeven hundred 
and forty- nine, no member of any court-matrial, after the 
trial is begun, ſhall go on ſhore till ſentence be given, but re- 
main on board the ſhip in which the court ſhall firſt aſſemble, 
except in caſe of ſickneſs, to be judged of by the coutt, upon 
pain of being caſhiered from his Majeſty's ſervice; nor ſhall the 
proceedings of the ſaid court be delayed hy the ablence of any 
of its members, provided a ſufficient de doth remain to 
compoſe the {aid court, which ſhall and is hereby required to ſit 


from 
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from day to day (Sunday always excepted) until the ſentence be 


given. 


16. AND it is bercby further enacted, That from and after 
the twenty- fifth day of December, one thouſand ſeven hundred 
and forty- nine, upon all trials of offenders by any court-mar- 
tial, all the officers preſent who are to conſtitute the ſaid court- 
martial, ſhall, before they proceed to ſuch trial, take ſuch oath 
as is herein after- mentioned, upon the Holy Evangeliſts, be- 
fore the court; which oath the judge advocate, or his deputy, 
or the perſon appointed to officiate as ſuch is hereby authorized 
and required to adminiſter in the words following, (that is to 


ſay.) 


I A. B. do * That I will duly adminiſter juſtice, accordi ing to 

the articles and orders eſtabliſhed by An Act paſſed in the 
twenty-ſecond year of the reign of his Majeſty King George the 
ſecond, for amending, explaining and reducing inta one act of par= 
liameut, the laws relating to the government of bis Majeſty's Ships, 
veſſels and forces by ſea, without partiality, favour or afettion ; and 
if any caſe ſhall ariſe, which is not particularly mentioned in the ſaid 
articles and orders, I will duly adminiſter juſtice according to my con- 
ſcience, the beſt of my underſtanding, and the cuſtom of the navy in 
the like caſes ; and 1 do further fwear, That I will not upon any ac- 
count, at any time whatſoever, diſcloſe or diſcover the vote or opinion 
of any particular member of this court-martial, unleſs thereunto re- 
quired by att of An 8 


8 f 1 N th | 80 HE PME,GO D. 
And ſo ſoon as the ſaid oath ſhall have been adminiſtered to 
the reſpective members, the preſident of the court is hereby au- 


thoriſed and required to adminiſter to the judge advocate, or 
the perſon officiating as ſuch, an oath in the following words : 


Cc EF 
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A. B. di fwedr, That T will not upon ary account, at any time 
whatſoever, diſcloſe or diſcover the vote or opinion of any parti- 


culor member of 6615 court martial, unde 5 thereunts requir red by act of 


parliament. 
30 HE Ly ME GOD: 


17. AND it is hereby further enacted, That from and after 
the twenty-fifth day of December, one thouſand ſeven hundred 
and korty-nine, i in caſe any perſon in the fleet, being called upon 
to give evidence at any court-martial, ſhall refuſe to give his 
evidence upon oath, or ſhall prevaricate in his evidence, or be- 
have with contempt to the court, it ſhall and may be lawful for 
ſuch court- martial to puniſh every ſuch offender by impriſon- 
ment, at the diſcretion of the court, ſuch impriſonment not to 
continue longer than three months, in caſe of ſuch refuſal or 
prevarication, nor longer than one month in the caſe of ſuch 
contempt ; and that all and every perſon and perſotis Who thalf 
commit any wilful perjury, in any evidence or examination upon 
oath at any ſuch court-martial, or who ſhall corruptly procure 
or ſuborn any perſon to commit ſuch wilful perjury, ſhall and 
may be proſecuted in his Majeſty's court of King's Bench, by 
indictment or information; and every iſſue joined. in any ſuch 
indictment or information ſhall be tried by good and lawful men 
of the county of Middleſex, of ſuch other county as the faid court 
of King's Bench ſhall direct; and all and every perſon and per- 
ſons, being lawfully convicted upon any ſuch indictment or in- 
formation ſhall be puniſhed with ſuch pains and penalties, as 
are inflicted for the like offences reſpectively by two acts of par- 
liament, the one made in the fifth year of the reign of Queen 
Elizabeth, intituled, An act for pumſoment of ſuch per ſons who ſhall 
precure er commit any wilful perjury ; and the other made in the 
ſecond year of the reign of his preſent Majeſty, intituled, A 
act fir the more eſfictua! preventing any further puniſhment of for- 
gery, perjury and ſubornation of perjury ; and to make it felony to 

ſteal bonds, notes or other ſecurities for payment of money. 


18, AND 
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18. Axp be it further enacted by the authority aforeſaid, 
That in every information or indictment to be proſecuted by 
virtue of this act for any ſuch offence, it ſhall be ſufficient to 
ſet forth the offence charged upon the defendant, withaut ſet- 
ting forth the commiſſion or authority for holding the court- 
martial, and without ſetting forth the particular matter tried or 
to be tried, or directed or intended to be tried before ſuch court. 


19. AND it is hereby further enacted, That from and after 
the twenty- fifth day of December, one thouſand ſeven hundred 
and forty- nine, no ſentence of death given by any court-martial 
held within the narrow ſeas (except in caſes of mutiny) ſhall be 
put in execution till after the report of the proceedings of the) 
ſaid court ſhall have been made to the lord high Admiral, or the 
commiſſioners for executing. the office: of lord high Admiral, 
and his or their directions ſhall have been given therein; 
and if the ſaid court ſhall have been held beyond the narrow! 
ſeas, then ſuch ſentence of death ſhall; not be carried into exe 
cution but by order of the commander of the fleet or ſquadron 
wherein ſentence was paſſed; and in caſes where ſentence of 
death ſhall. be paſſed in any ſquadron, detached from any other 
fleet or ſquadron upon: a. ſeparate ſervice, then ſuch ſentence of 
death (except in caſes of mutiny) ſhall not be put in execution, 
but by order of the commander of the fleet or ſquadron, from 
which ſuch detachment ſhall have been made, or of the lord 
high Admiral, or commiſſioners for executing the office of lord 
high Admiral; and in caſes where ſentence of death ſhall be 
paſſed in any court- martial held by the ſenior officer of five or 
more of his Majeſty's,ſhips, which ſhall happen to meet toge= 
ther in foreign parts purſuant to the power herein before given, 
then ſuch ſentence of death (except in caſes of mutiny) ſhall 
not be carried into execution but by order of the lord high Ad- 
miral, or commiſſioners for executing che office of lord high 
Admiral. | | 


Ce 2 20, AND 
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20. AND be it further enacted and declared, That from and 
after the twenty-fifth day of December one thouſand ſeven hun- 
dred and forty-nine, the judge advocate of any fleet for the time 
being, or his deputy, ſhall have full power and authority, and 
is hereby required to adminiſter an oath to any witneſs at any 
trial by court-martial ; and in the abſence of the judge advo- 
cate and his deputy, the court-martial ſhall have full power and 


authority to appoint any perſon | to execute the office of judge 
advocate. 


21. Axp be it further enacted by the authority aforeſaid, 
That from and after the twenty-fifth day of December one thou- 
ſand ſeven hundred and forty-nine, all the powers given by the 
ſeveral articles and orders eſtabliſhed by this act, ſhall remain 
and be in full force, with reſpect to the crews of ſuch of his 
Majeſty's ſhips as thall be wrecked, or be otherwiſe loft or de- 
ſtroyed; and all the command, power and authority given to 
the officers of the faid ſhip or ſhips, ſhall remain and be in full 
force as effectually as if ſuch ſhip or ſhips to which they did be- 
long were not ſo wrecked, loſt or deſtroyed, until they ſhall be 
regularly diſcharged from- his Majeſty's further ſervice, or re- 
moved into ſome other of his Majeſty's ſhips of war, or until a 
court-martial ſhall be held, purſuant to the cuſtom of the navy 

in ſuch caſes, to enquire into the cauſes of the loſs of the ſaid 
ſhip or ſhips : and if upon ſuch enquiry it ſhall appear by the 
ſentence of the court-martizl, that all, or any of the officers or 
ſeamen of the ſaid ſhip or ſhips did their utmoſt to preſerve, get 
off or recover the ſaid ſhip or ſhips, and fince the loſs thereof, 
have behaved themſelves obediently to their ſuperior o hcers, 
according to the diſcipline of the navy, and the ſaid articles and 
orders herein before eſtabliſhed, then all the pay and wages of 
the ſaid officers and ſeamen, or of ſuch of them as ſhall have 
done their duty as aforeſaid, - ſhall continue and go on, and be 
paid to the time of their diſcharge or death, or if they ſhall be 
then alive, to the time of the holding of ſuch court-martial, or 
removal into ſome other of his Majcity's ſhips of war; and 
every 
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every ſuch officer and ſeaman of any of his Majeſty's ſhips of 
war, who after the wreck or loſs of his ſhip ſhall a& contrary to 
the diſcipline of the navy, and the ſeveral articles and orders 
herein before eſtabliſhed, or any of them, ſhall be ſentenced 
by the ſaid court-martial, and puniſhed as if the ſhip to which 
he did belong was not ſo wrecked, loſt or deſtroyed. 


22. AND be it further enacted, That from and after the 
twenty-fifth day of December one thouſand ſeven hundred and 
forty- nine, all the pay and wages of ſuch officers and feamen of 
any of his Majeſty's ſhips as are taken by the enemy, and upon 
enquiry at a court-martial ſhall appear, by the ſentence of the 
ſaid court, to have done their utmoſt to defend the ſaid ſhip or 
ſhips, and fince the taking thereof, have behaved themſelves 
obediently to their ſuperior officers, according to the diſcipline 
of the navy, and the faid articles and orders herein before eſta- 
bliſhed, ſhall continue and go on, and be paid, from the time 
of their being ſo taken, to the time of the holding of ſuch 
court-martial, or until they ſhall be regularly diſcharged from 
his Majeſty's ſervice, or removed into ſome other of his Majeſ- 
ty's ſhips of war, or (if they ſhall dic in captivity, or not live 
to the time of the holding of ſuch court-martial) to the time of 
their death, in ſuch manner, and not otherwiſe, as if the ſaid 
thip or ſhips to which they did belong reſpectively, was not or 
were not ſo taken, 


23. PROVIDED always, and be it further enacted, That no 
perſon or perſons not flying from juſtice, thall be tried or pu- 
niſhed by any court-martial, for any offence to be committed 
againſt this act, unleſs the complaint of ſuch offence be made in 
writing to the lord high Admiral, or to the commiſſioners for 
executing the office of lord high Admiral for the time being, or 
any cominander in chief of his Majeſty's ſquadrons or ſhips, im- 
p wered to hold courts-rmartial, or unleſs a court- martial to try 
ſuch offender ſhall be ordered by the ſaid lord high Admiral, or 


the ſaid commiſſioners, or the ſaid commander in chief, either 
within 


1 198 ] 


within three years after ſuch offence ſhall be committed, or 
within one year after the return of the ſhip, or of the ſquadron 
to which ſuch offender ſhall belong, into any of the ports of 
Great Britain or Ireland, or within one year after the return of 
ſuch offender into Great Britain or Ireland. 


24. AnD whereas by the ſaid act, intituled, An af for the 
more effettual ſuppreſſing of piracy, it is amongſt other things en- 
acted in the following words, That the ſaid captain, comman- 
der or other officer of the ſaid ſhip or veſſel of war, and all and 
every the owners and proprietors of ſuch goods and merchandi- 
zes, put on board ſuch ſhip or veſſel: of war as aforeſaid, ſhall 
loſe, forfeit and pay the value of all and every ſuch goods and 
merchandizes ſo put on board as aforeſaid ; one moiety of ſuch 
full value to ſuch perſon or perſons as ſhall make the firſt diſco- 
very, and give information of or concerning the ſaid offence, 
the other moiety of ſuch full value to and for the uſe of Green- 
wich hoſpital ; all which forfeitures ſhall and may be ſued for 
and recovered in the high court of Admiralty: now for making 
the ſaid in part recited act more uſeful and effectual, be it en- 
acted by the authority aforeſaid, That from and after the twenty- 
fifth day of December one thouſand ſeven hundred and forty--nine, 
if any captain, commander or other officer of any of his Majeſ- 
ty's ſhips or veſſels ſhall receive on board, or permit or ſuffer to 
be received on board ſuch ſhip or veſſel, any goods or merchan- 
dizes, contrary to the true intent and meaning of the eighteenth 
article in this act before mentioned and hereby enacted ; every 
ſuch captain, commander or other officer ſhall, for every ſuch 
oftence, over and above any puniſhment. inflicted by this act, 
forfeit and pay the value of all and every ſuch goods and mer- 
chandizes ſo received, or permitted or ſuffered to be received on 
board as aforeſaid, or the ſum of five hundred pounds of lawful 
money of Great Britain, at the election of the informer, or per- 
ſon who ſhall ſue for the ſame, ſo that no more than one of theſe 
penalties or forfeitures ſhall be ſued for and recovered by virtue 
of this and the ſaid in part recited act, or either of them, againſt 
the 
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the ſame perſon, for one and the ſame offence; one moiety of 
which penalties or forfeitures ſhall be forfeited and paid to the 
perſon who ſhall inform or ſue for the ſame, and the other 
moiety thereof, to and for the uſe of the royal hoſpital at Green- 
wich; which forfeiture ſhall be ſued and recovered by action of 
debt, bill, plaint or information, in any of his Majeſty's courts 
of record at Weſtminſter, or in the high court of Admiralty, - at 
the election of the informer, or perſon who ſhall ſue for the 
ſame ; and the court ſhall award ſuch coſts to the parties as ſhall 
be juſt ; and in all caſes where judgment or ſentence ſhall be gi- 
ven, ſhall, with all convenient ſpeed, certify the ſame to the 
lord high Admiral, or to the commiſſioners for executing the 
faid office. | 


25. ProviDeD always, That nothing in this act contained, 
ſhall extend, or be conſtrued to extend to take away from the 
tord high Admiral of Great Britain, or the commiſſioners for 
executing the office of lord high Admiral of Great Britain, or 


any vice-admiral, or any judge or judges of the Admiralty, or 


his or their deputy or deputies, or any other officers or miniſters 
of the Admiralty, or any others having or claiming any admiral 
power, juriſdiction or authority within this realm, or any other 
the King's dominions, or from any perſon or court whatſoever, 
any power, right, juriſdiction, pre-eminence or authority, 
which he or they, or any of them, lawfully hath, have or had, 
or ought to have and enjoy, before the making of this act, ſo 


as the ſame perſon ſhall not be puniſhed twice for the ſame of- 
fence, 


26 Geo, 
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26 Geo. 2, Cap. 19. A. D. 1753. 


An Act for enforcing the Laws againſt Perſons who ſhall Real or 
detain ſhip-wrecked Goods, and for the Relief of Perſons ſuffering 
Loſſes thereby. 


HEREAS notwithſtanding the good and falu- 
tary laws now in being, againſt plundering and 
deſtroying veſſels in diſtreſs, and againſt taking away ſhipwrecked, 
loſt or ſtranded goods, many wicked enormities have been com- 
mitted, to the diſgrace of the nation, and to the grievous da- 
mage of merchants and mariners of our own and other coun- 
tries; For remedy thereof, be it enacted by the King's moſt 
excellent Majeſty, by and with the advice and conſent of the 
lords ſpiritual and temporal, and commons, in this preſent Par- 
liament afſembled, and by the authority of the ſame, That if 
any perſon or perſons ſhall plunder, ſteal, take away or deſtroy 
any goods or merchandize, or other effects, from or belonging 
to any ſhip or veſſel of his Majeſty's ſubjects, or others, which 
ſhall be in diſtreſs, or which ſhall be wrecked, loſt, ſtranded or 
caſt on ſhore in any part of his Majeſty's dominions, (whether 
any living creature be on board ſuch veſſel or not) or any of the 
furniture, tackle, apparel, proviſion, or part of ſuch ſhip or 
veſſel, or ſhall beat or wound with intent to kill or deſtroy, or 
ſhall otherwiſe wilfully obſtruct the eſcape of any perſon endea- 
vouring to ſave his or her life, from ſuch ſhip or veſſel, or the 
wreck thereof; or if any perſon or perſons ſhall put out any falſe 
light or lights, with intention to bring any ſhip or veſſel into 
danger, then ſuch perſon or perſons fo offending ſhall be deem- 
ed guilty of felony, and being lawfully convicted thereof, ſhall 
ſuffer death as in caſes of felony without benefit of cler.y. 


Sed. 1. 


2. PrcviDED always, and be it enacted by the authority 


aforeſaid, That when goods or effects of ſmall value ſhall be 
2 ſtranded, 


r 

ſtranded, loſt or caſt on ſhore, and ſhall be ſtolen without cir- 
cumſtances of cruelty, outrage or violence; then and in ſuch 
caſes it ſhall be lawful for any perſon or perſons to proſecute for 
ſuch offence, by way of indictment for petit larceny; and the 
offenders being thereof lawfully convicted, ſhall ſuffer ſuch pu- 
niſhment as the ra tel in en of petit larceny do enjoin or re- 
quite. | 
a e | ; % 1 

3. AnD be it further enacted by the authority aforeſaid, That 
it ſhall be lawful for any one or more of his Majeſty's juſtices of 
the peace, upon information made before him or them upon. 
oath (which oath all juſtices are hereby impowered to adminiſter) 
of any part of the cargo or effects whatſoever, belonging to any 
ſhip or veſſel loſt or ſtranded, upon or near the coaſts aforeſaid, 
being unlawfully carried or conveyed away, or.concealed in any 
houſe, out-houſe, or barn or other place, or of ſome reaſonable 
cauſe of ſuſpicion thereof, to ifſue his or their warrant or war- 
rants for the ſearching of ſuch houſe, out-houſe, barn or other 
place or places, or upon or in the cuſtody or poſſeſſion of any 
perſon or perſons not legally authoriſed or intitled to keep and 
with-hold the' ſame ; and the owner or occupier of ſuch houſe, 
out-houſe, barn or other place, or the perſon or perſons upon 
whom, or in whoſe cuſtody or poſſeſſion the ſame ſhall be found, 
ſhall not immediately, upon demand, deliver the ſame to the 
lawful owner or owners thereof, or to ſuch other perſon or per- 
ſons as ſhall be lawfully authoriſed to demand the ſame ; or ſhall 
not give à good account, to the ſatisfaction of the ſaid juſtice or 
juſtices, how he, ſhe or they came by or became poſſeſſed 
thereof, it ſhall and may be lawful to and for ſuch juſtice or 
juſtices, upon proof of ſuch refuſal, and he and they is and are 
hereby required to commit the ſaid offender. or offenders, to the 
common goal, for the ſpace of fix months, or until he, ſhe or 
they ſhall have paid to ſuch lawful owner or owners, or to the 
perſon or perſons lawfully authoriſed to receive the ſame, treble 
the value of goods or * things ſo by him, her or them unlawfully 
e 
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4. AND be it further enacted by the aythority.aforeſpid, That 
it any perſon or perſons ſhall offer ot expoſe to. fale any goods or 
eſſects whatſoever, belonging to any ſhup, or veſſel loft, ſtranded 
or caſt on ſhore as aforeſaid, and unlawfully taken away, or rea- 
ſonably ſuſpected ſo to have been; then and in every ſuch caſe, 

it ſhall be lawful for the perſon or perſons, to whom the ſame 
tat be ſo offered for ſale, or any officer of the cuſtoms or ex- 
ciſe, or any conſtable, headborough or tythingman, or other” 
peace officer, to ſtop, take and ſeize the ſaid goods and effects; 
and that he or they ſhall, with all convenient ſpeed, carry the, 
fame, or give notice of ſuch ſeizure to ſome one or more of his 
Majeſty's juſtice or juſtices of the peace; and. if. the perſon. or, 
perſons who ſhall have offered the ſaid goods of eſſects to ſale, 
or ſome other perſon or perſons on his, her or their behalf, ſhall 
not appear before the ſaid juſtice within ten days next after ſuch. 
ſeizure, and make out, to the ſatisfaction of the ſaid juſtice, the 
property of the ſaid goods or effects to be in bim, her or them, 
or in the perſon or perſons by whom he, ſhe or they, was or 
were employed to ſell the ſame, then the ſaid goods or effects 
ſhall, by order of the ſaid juſtice, be forthwith delivered over 
to or for the uſe of the rightful owner or owners, thereof, upon 
payment of a reaſonable reward for ſuch ſeizure (to be aſcertain- 
ed by the ſaid juſtice) to the perſon. who ſeized. the, ſame ; and 
ſuch juſtice ſhall and may commit the perſon or perſons who 
ſhall have offered or expoſed the ſaid goods or things to ſale as 
aforeſaid, to the common goal, for the ſpace of fix months, or 
until he, ſhe or they, ſhall have paid to ſuch lawful owner or 
owners, or to the perſon or perſons lawfully authoriſed to receive 
the fame, treble the value of the ſaid goods or effects ſo by him. 
her or them unlawſolly offered to ſale as aforeſaid. 


5. Anp be it . enacted by the authority och That 
in caſe any perſon or perſons not employed by the maſter, ma- 
riners or owners, or other perſons lawfully authoriſed, in the 
falvage of any ſhip or veſſel, or the cargo or proviſion, thereof,. 


in the abſence of perſons ſo employed or authoriſed, ſave any 
ſuch 
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ſich Thip, veſſel, goods or effects, and cauſe the ſame to be- 
carried, for the benefit of the owners or proprietors into port, or 
to any hear adjoining cuſtom-houſe or other place of ſafe cuſto- 
dy, immediately giving notice thereof to ſome juſtice of the 
peace, magiſtrate, or cuſtom-houſe or exciſe officer, or ſhall 
difcover to any ſuch magiſtrate or officer, where any ſuch goods 
or effects are wrongfully bought, ſold or concealed ; then ſuch 
perſon or perſons ſhall be intitled to a reaſonable reward for ſuch 
ſervices, to be Paid by the maſters or owners of Tuch veſſels or 
goods, and to be adhuſted in cafe of diſagreement about the 
quantum, in like manner as the falvage is to be adjuſted and paid, 
by virtue of the ſtatute made in the twelfth year of the reign of 
her late Majeſty Queen Anne, intituled, An act for the preſerving 
all ſurb fbi pv, and goids thePMf, Which bave bappened to be forced on 
hire, br fir aided upon the coofts of this kingdom, or any other of ber 
V domiitions ; ot elſe in the manner herein after preſcribed, 

as the cafe ſhall require. N 


o 5 OTH ' 


6. Au be it fufther ᷑nacted by the authority aforeſaid, That 
for the bettet aſcertailing the ſalvage to be paid, in purſuance 
of this peſerit act, and the act before mentioned, and for the 
more effectual putting the ſame acts in execution, the juſtice of 

the peace, mayor, balliff, collector of the cuſtoms, or chief 
conſtable, who ſhall be neareſt to the place where any ſhip, 
goods or effects ſhall be ſtranded or caſt, away, ſball forthwith 
give public notice for a meeting to be held, as ſoon as poſhble, 
of the ſheriff or his deputy, the juſtices of the peace, mayors, or 
other chief magiſtrates of towns corporate, coroners and com- 
miſſioners of the. land-tax, or any five or more of them, who 
are hereby required and inipowered to give aid in the execution 
of this and the ſaid former act, and to employ proper perſons 
for the ſaving of ſhips in diſtreſs, and ſuch ſhips, veſſels and 
effects as ſhall be ſtranded or caſt away; and alſo to examine 
perforis upon oath touching or concerning the ſame; or the ſal- 
vage thereof, and to adjuſt the quantum of ſuch ſalvage, and diſ- 
tribute the fame among the perſons concerned in ſuch lalvage, 
D d 2 in 
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in caſe of diſagreement among the parties, or the ſaid perſons; 
and that every ſuch ſheriff, Juſtice of the peace, mayor, chief, 
magiſtrate, coroner, lord of a manor, under- ſheriff, or com- 
miſſioner of the land- tax, attending and acting at ſuch meet- 
ing, ſhall be paid four ſhilfings a day for his expence in ſuch 


at nde, 45 of the goods and effects ſaved by their care or 
direction. W 


| K PROVIDED always, and be it further enacted by the au- 
thotity aforeſaid, That if the charges and rewards for ſalvage, 
directed to be pal by the faid act of the twelfth year of the 
'reign of her late Majeſty Queen Anne, and by this preſent act, 
ſhall not be fully paid, or ſufficient ſecurity given for the ſame 
within forty days next after the ſaid ſervices performed, then 
and in ſuch caſe it ſhall be lawful for the officer of the cuſtoms 
concerned in ſuch falvage, to borrow or raiſe ſo much money as 
ſhall be ſufficient to ſatisfy and pay ſuch charges and rewards, or 
any part thereof then remaining unpaid, or not ſecured as afore- 
ſaid, by or upon one or more bill or bills of ſale, under his 
"hand and ſeal, of the ſhip or veſſel, or cargo ſaved, or ſuch 
par rt thereof as hall be ſufficient, redeemable nevertheleſs upon 
| payinent of the principal ſum fo borrowed and intereſt for the 
ſame, after the rate of four Pounds per centum, ber annum. 


) 


8. AnD be it further enacted by the authority aforeſaid, That 

if oath ſhall be made before any magiſtrate, lawfully impowered 
to take the ſame, of any ſuch plunder or theft, and the exami- 
nation in writing thereupon taken ſhall be delivered to the clerk 
of the peace of the county, riding or diviſion wherein ſuch fact 
hall be committed, or to his deputy ; or if oath ſhall be made 
before any ſuch magiſtrate of the breaking any ſhip, contrary 
to the ſaid act made in the twelfth year of the reign of her faid 
late Majeſty Queen Anne, and the examination in writing there- 
upon taken ſhall be delivered to ſuch clerk of the peace, or his 
depùty; then ſuch clerk of the peace ſhall cauſe the offender or 
offenders i in any of the ſaid caſes to be forthwith proſecuted for 
the 
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the ſame, either in the county where the fact ſhall be commit- 
ted, or in any county next adjoining; in which adjoining county 
any indictment may be laid by any other proſecutor; and if the 
fact be committed in Wales, then the proſecution ſhall or may be 
carried in the next adjoining Exgliſb county, and the neceſſary 
charges of ſuch proſecutions by the clerk of the peace thall be 
paid by the treaſurer of the county, riding or diviſion where the 
fact ſhall be committed, to ſuch amount as the juſtices of the 
peace in their general or quarter ſeſſions ſhall order and aſcertain 
the ſame; and if ſuch clerk of the peace ſhall neglect or refuſe 
to carry bn ſuch proſecution in due manner he ſhall forfeit 
one hundred pounds for every ſuch offence, to any perſon or 
perſons who ſhall ſue for the ſame by action of debt, bill, plaint 
or information, in any of his Majeſty's courts of record at Weſt- 
minſter, in which action no eſſoin, protection, wager of law, or 
mote than one imparlance ſhall be allowed. | 


9. AND be it further enacted by the authority aforeſaid, That 
the commiſſioners of the land-tax, the deputy ſheriff, the co- 
roner, and the officers of, exciſe in each county, riding and di- 
viſion, ſhall be proper officers for putting in execution this pre- 
ſent act. and the ſaid act made in the twelfth year of the reign 


of her late Majeſty Queen Anne, together with thoſe therein te- 
ſpectively named for that purpoſe. 


10. AND whereas by an act made in the third year of the 
reign of his late Majeſty King George the firſt, intitled, An act 
for the better regulating of pilots, for the conducting of ſhips and veſ- 
ſel from Dover, Deal, and the ifle of Thanet, up the rivers of 
Thames, and Medway, it is enacted, that the lord-warden of the 
cinque ports for the time being ſhall nominate and appoint, by 
an inſtrument under his hand and ſeal, three or more ſubſtantial 
perſons in each of the cinque ports, two ancient towns and their 
members, to adjuſt and determine, within the ſpace of twelve 
hours, differences which ſhall or may ariſe within the jurif- 
diction of the cinque ports relating to the ſalvage of anchors and 

cables 
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cables from which veſſels ſhall or may be foroed by extremity of 
weather; Now it is hereby enacted, That the Jord-warden of 
the cinque ports for the time being, and the lieutenant of Dover 
Caſtle for the time being. and the deputy-warden of the cinque 
ports for the time being, and the judge official and commiſſary 
of the court of Admiralty of the cinque ports, two ancient 
towns, and the members thereof, for the time being, and all 
and every of them, and all and every other perſon or perſons 
appointed or to be appointed by the lord warden of the cinque 
Ports for the time hring, purſuant to the faid act made in the 
third year of; his late, Majeſty's reign, ſhall be the perſons to put 
in execution, within the liberty and juriſdiction of the cinque 
Ports, two ancient. towns ahd their members, all the powers 
and authorities given and granted in and by this act, and in and 
by the hefore · mentioned act of parliament made in the twelfth 
year of her ſaid late Majeſty Queen Anne, and alſo in and by 
the ſaid act made in the fourth year of the reign of his late Ma- 
zeſty King George the firſt ; and alſo ſhall and may execute, per- 
form and do, within the juriſdictions aforeſaid, all the acts, 
matters and things contained in this and the before-mentioned 
ſtatutes, in like and as full and ample manner, to all intents 
and purpoſes, as any juſtice or juſtices of peace, or any other 
perſon or perſons, are by this and the ſaid acts appointed or au- 
thoriſed to do in any other part of the kingdom. : 


11. AND be it further enacted by the authority aforeſaid, 
That if any ſheriff or his deputy, juſtice of the peace, mayor 
or other magiſtrate, coroner, lord of a manor, commiſſioner 
of the land-tax, chief conſtable or petty conſtable, or other 
peace officer, or any cuſtom-honſe or exciſe officer, or other 
perſon lawfully authoriſed, ſhall be aſſaulted, beaten and wound- 
ed, for or on account of the exerciſe of his or their duty, in or 
concerning the ſalvage: and preſervation of any ſhip or veſſel in 
- diſtreſs, or of any ſhip or veſſel, goods or effects, ſtranded, 
wrecked, or caſt on ſhore, or lying under water, in any of his 
_— s dominions, then any perſon or perſons fo aſſaulting, 
| beating 
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beating and wounding, ſhall upon, trial and conviction, by in- 
dictment at the aſſizes, or general goal delivery, or at the ge- 
neral or quarter ſeſſions for the county, riding or diviſion, where 
ſuch offence ſhall be committed, be tranſported for ſovem years 
to ſome of his Majeſty's colonies in America, and (halls be ſub- 
ject to ſuch ſubſequent puniſhment, in caſe of return before that 
time, as other perſons under n * een ate by 
the lan ſubjected unto, n ebe 
# A 


12. Aup be it Sarther enaQed by the antheing <Gorefaid, 
That it ſhall be lawful for any one or mere of his Majeſty's 
juſtices of the peace, in caſe of need, and it the abſence of the 


high ſheriff, to take ſufficient power of the county, to repreſa 
unjuſt violence, and duly to enforce the execution of this act. 


13. AND to prevent: confuſion among perſons aſſembled to 
fave any ſhip, veſſel, goods or effects, as aforeſaid, either for 
want of proper orders, or by contradictory orders; Be it further 
enacted, That all perſons fo aſſembled ſhalt conform in the 
firſt place to the orders of the maſter or other officers or owners, 
or other perſons employed by them; and for want of their pre- 
ſence or directions, then in the next place to the orders of the 
perſons; authoriſed by this act, or the aforeſaid act of Queen 
Anne, in the like manner, in the following ſubordination, as 
any of the ſaid perſons ſhall: happen to be preſent; that is to 
fay, in the firſt place, to the orders of any officer or officers of 
the cuſtoms ; then of any officer or officers of the exciſe ; then 
of the ſheriff or his deputy ; then of any juſtice or juſtices of 
the peace; then of the mayor or chief magiſtrate of any cor- 
poration ; then of the coroner ; then of any commiſſioners of 
the land- tax; then of any chief conſtable; then of any petty, 
conſtable or other peace officers; and any perſon. whatſoever 
ating knowingly and wilfully — to ſuch orders, ſhall for- 
feit any ſum not exceeding five pounds, to be levied by warrant 


of one juſtice of the peace; and in caſe of non-payment the 
1 offender 
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effender ſhall be committed to the houſe of correction for any 
time not exceeding three mgoths. | 


14. Daovroes always, and it is ** enacted, That nei- 
ther this act, nor any thing herein contained, ſhall any way ex- 
tend to deprive or prejudice his royal Majeſty, his heirs or ſuc- 
deſſors, or any claiming under them, or any patentee or grantee 
of the crown, or any lord or lords of manor or manors, or other 
perſon whomſoever, of or in relation to any right which they 
or any of them have or may have or lawfully claim to any wreck 
or wrecks, or any goods which are or ſhall be floatſam, jetſam 
or lagan, but that ſuch reſpective rights ſhall be enjoyed in as 
full, ample and beneficial 3 in every reſpect, as if this 
act had never been made. 


15. AnD be it further enacted by the authority aforeſaid, 
That the officer of the cuſtoms who ſhall act in the preſerving 
of any ſhip or veſſel in diſtreſs, or the cargo thereof, ſhall, as 
foon as conveniently may be, cauſe or procure all perſons be- 
longing to the ſaid ſhip or veſſel, and others who can give any 
account thereof, or of the cargo thereof, to be examined upon 
oath before ſome juſtice of the peace, as to the name or deſcrip- 
tion of the faid ſhip or veſſel, and the names of the maſter, 
commander, or chief officer and owners thereof, and of the 
owners of the ſaid cargo, and of the ports or places from or to 
which the ſaid ſhip or veſſel was bound, and the occaſion of the 
faid - ſhip's diſtreſs; which examination the ſaid juſtices are 
hereby required to take down in writing, and they ſhall deliver 
a true copy thereof, together with a copy of the ſaid account 
of the goods, to the ſaid officer of the cuſtoms, who ſhall forth- 
with tranſmit the ſame to the-ſecretary of the admiralty for the 
time being, who ſhall. publiſh or cauſe to be publiſhed in the 
next London Gazette, ſo much thereof as ſhall or may be neceſ- 
fary for the information of the perſons intereſted or concerned 
therein. 


16. AND 
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16. Ax p be it further enacted by the authority aforeſaid, 
That the before mentioned act of parliament made in the 
twelfth year of her ſaid late Majeſty Queen Anne; and alſo an 
act made in the fourth year of the reign of his late Majeſty 
King George the firſt, for inforcing and making perpetual the 
before-mentioned act, and for inflicting the puniſhment of death 
on ſuch as ſhall wilfully burn or deſtroy ſhips, ſhall in all things 
remain in full force, ſave only ſo far as the _ are altered or 


dere by this preſent act. 


17. Axp be it further enacted by the authority aforeſaid, 
That this act ſhall take place from the twenty- ninth day of Sep- 
tember, in the year of our Lord one thouſand ſeven hundred and 


fif ty-th tree. 


18. PRovIDED, that nothing in this act contained ſhall ex- 
tend or be conſtrued to extend to that part of Great Britain 
called Scotland. 


31 Geo. 2. Cap. 10. A. D. 1757. 


Alftrat of an At of Partiament made for the Encouragement of Sa- 
men employed in the Royal Navy, and for eftabliſhing @ regular 
Method for the punctual, frequent and certain Payment of their 
Maget; and for enabling them more eajily and readily to remit the 
Jame for the Support of their Wives and Families, and for prevents 
ing Frauds and Abuſes attending ſuch ws ane 


bee 1. VERY volunteer entering his name with a com- 
- miſſion officer, appointed for entering volunteers 

on . any 2 in the royal navy, ſhall receive a certificate 
thereof gratis, and be intitled to wages from the date of ſuch 
certificate including the day of the date thereof, in caſe he ap- 
pears on board, within fourteen days, if the place where he 
enters is not above one hundred miles from the ſhip; within 
E e twenty 
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twenty days, if above one hundred miles; or within thirty days, 
if above two hundred miles; and ſhall be allowed the uſuat 
conduct money, and alſo two months wages advance, at the firſt 
fitting out of the ſhip, and before the ſhip proceeds to ſea. 


2. Every ſupernumary man ſerving ten days in any ſhip, 
ſhall be borne for and intitled to his wages upon the books of 
ſuch ſhip, and to all other benefits, as if he was part of the 
compliment of ſuch ſhip ; but men lent from one ſhip into ano- 
ther, ſhall continue to be borne for and entitled to their wages 
upon the books of the ſhip from which they were lent, until 
they ſhall be regularly diſcharged from thence, and in no- 
other. 


3. EvxRx inferior officer or ſeaman, who ſhall be turned 
over from one ſhip to another (in caſe the ſhip into which he is 
turned over, is then or ſhall come into a port of Great Britain 
where there is a commiſſioner of the navy) ſhall be paid, by 
proper pay-liſts, all the wages due to himin the ſhip from which 
he was ſo turned over, before the ſhip into which he ſhall be 
turned over proceeds to ſea, unleſs it ſhall be otherwiſe directed 
by ſpecial order from the admiralty, in caſes of the greateſt 
'exigency only; and if the ſhip, in purſuance of ſuch order, 
proceeds to ſea before ſuch payment can poſſible be made, the 
wages ſhall be paid as ſoon as ſuch ſhip ſhall come again into- 
any port of Great Britain where there is a commiſſioner of the 


navy. 


4. EveERY officer or ſeaman who ſhall be turned over from 
one ſhip to another, ſhall not ſerve or be rated in a worſe qua- 
lity, or lower degree, than he ſerved in or was rated for in the 
former ſhip ; and ſhall have an advance of two months wages 
before the ſhip into which he is turned over proceeds to. ſea, in 
caſe he ſhall not have received ſuch advance before. 


5. SUCH 


= 


5. Sven ſums of money ſhall in the firſt place be appropri- 
ated, and ſhall, from time to time, be iſſued and applied out 
of the ſupplies granted, or to be granted, for any naval ſervices, 
as ſhall be ſufficient for the regular payment of all tickets made 
out perſuant to the act, and for the regular diſcharge of all 
wages due, or to grow due, in manner following; that is to ſay, 
as often as any ſhip which ſhall have been in ſea- pay twelve 
months, or more, ſhall be or arrive in any port of Great Britain, 
or on the coaſt thereof, the captain or commander ſhall imme- 
diately cauſe five complete pay-books to be made out, for all 
the time ſuch ſhip ſhall have been in pay, except the laſt fix 
months; and ſhall forthwith tranſmit, by the firſt ſafe oppor- 
tunity, ſuch books, together with three alphabets, and a flop- 
book, to the commiſſioners of the navy, at their board : and as 
ſoon as ſuch ſhip ſhall be or arrive in any port of Great Britain 
where there is a commiſſioner of the navy, the ſaid commiſſi- 
oners of the navy ſhall ſolicit the neceſſary ſums of money, and 
ſhall cauſe immediate payment to be made of the wages due, 
deducting the advance money, and all defalcations ; leaving al- 
ways fix months wages unpaid, and no more; and all the wa- 
ges due upon any ſhip ſhall be paid as ſoon as may be, or 
within two months at fartheſt, after the arrival of ſuch ſhip in 
port to be laid up. 


6. Tur month ſhall conſiſt of twenty-eight days. 


7. Uyon application to the commiſſioners of the navy, at 
their board, by any inferior officer or ſeaman who ſhall then be 
in the ſervice, and was abſent at the payment of the ſhip to 
which he did belong or from the captain or commander of any 
ſhip in which ſuch officer or ſeaman ſhall then ſerve, in caſe 
ſuch ſhip ſhall be in any port of Great Britain where there is a 
commiſſioner cf the navy, the commiſſioners of the navy, at 
their board, ſhall immediately ſend their pay-books, or pay-liſts 
made out for them, to ſuch commiſſioner, who ſhall forthwith 
cauſe the wages to be paid to ſuch officer or ſeaman, 
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- 8. Tux captain, or commander, ſnall make out a ticket upon 
the death of every inferior officer and ſeaman, and ſhall tranſ- 
mit the fame, by the firſt ſafe opportunity, to the commiſſi- 
oners'of the navy, at their board, who are to 3 the ſame 
for payment within one month after the receipt thereof, and 
the ſame ſhall be delivered, and payment thereon made, * 
out fee or reward, to the executors or adminiſtrators of fuch- 
officer or ſeaman, or to * attorney of ſuch executors or wg 
. | Jowns!? Nog ala 


9. Tur captain, or commander, ſhall maks-: out a ticket for 
every inferior officer or ſeaman who ſhall be diſcharged as un- 
ſerviceable, perfuant to the directions of the act, and ſhall. ſend 
ſuch ticket, by the firſt ſafe opportunity, to the commiſſioners: 
of the navy, at their board. The captain or commander, ſhall: 
not deliver ſuch ticket to ſuch officer or ſeaman, but ſhall give 
him a certificate of ſuch diſcharge, containing an exact copy of 
the ticket, and a diſcription of his perſon. The ſaid commiſſi- 
oners of the navy ſhall immediately cauſe the day when ſuch: 
ticket was received to be indorſed thereon, and ſhall aſſign the 
fame for payment within one month at fartheſt from the day of 
making ſuch indorſement.. And if any ſuch officer or ſeaman 
ſhall preſent ſuch certificate at the navy office, the faid oommiſ- 
fioners of the navy are forthwith to examine ſuch certificate, 
and the perſon preſenting the ſame; and being ſatisfied that the 
certificate was made out for ſuch perſon, and that he is render- 
ed unſetviceable, they ſhall teſtify the ſame on ſuch. certificate. 
The faid ticket being ſo aſſigned, ſhall be immediately deli- 
vered, and payment made at the pay office of the navy, to ſuch 
officer or ſeamen, without fee or reward, and to no other perſon 
whatſoever, if the ticket ſhall not have been tranſmitted to, 
and received by,. the commiſſioners of the navy, the money 
appearing to be due by the copy of the ticket in the certificate, 
ſhall be paid in like manner as- if the ticket. had been received. 
Such officer or ſeaman being deſirous to receive his wages at any 
port in Great Britain where a commiſſioner of the navy reſides, 

2 may 
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may produce his certificate to {och co commiſſio er of the 
hls belng fares that duch e was 1 5 out. Lat 
perſon, and that he is rendered unſerviceable, ſhall fign and tranſ- 
mit the ſame to the commiſſioners of the navy, at their board, who 
within four days. after the receipt of ſuch certificate, are to ſend 
the ticket for ſuch, officer or ſeamen, or if ſuch ticket ſhall not 
have been tranſmitted to and received by them, then the ſaid 
certificate, containing a copy of the ſaid ticket inſtead thereof, 
to the commiſſioner at ſuch port, who , ſhall, cauſe immediate 
payment thereon t be made, without fee or reward : and | ſuch 
commiſſioner ſhall ſend ſuch officer « or ſeargan to the neareſt hoſ-- 
pital, where he is to be received and victualled, from the time 
of preſenting ſuch certificate, until payment is made: if any 
ſuch certificate ſhall be loſt or deſtroyed, or ſuch officer or ſea- 
man ſhall not preſent the ſame in perſon, or the money due on 
any ſuch ticket ſhall not be paid before the general payment of 
the ſhips company, the ticket ſhall be cancelled, and the wages 
be payable as if ſuch ticket and certificate bad not been made 


out, tle od rai 

10. Wurx any inferior officer or ſeaman ſhall, by order of 
the captain or commander, be ſet ſick aſhore, and be ſent into 
any hoſpital, or ſick- quarters, ſuch captain or commander ſhall 
make out a ſick-ticket, for the wages due to ſuch: officer or ſea- 
men, and tranſmit the ſame with ſuch officer or ſeaman to the 
hoſpital,. or ſick- quarters; and if ſuch officer or ſeaman ſhall be 
regularly diſcharged from thence as unſerviceable, a certificate: 
of his diſcharge, with the ſick · ticket annexed thereto, ſhall be 
delivered to him: and if he ſhall preſent the ſame to a commiſ- 
fioner, at any port in Great Britain, ſuch- commiſſioner being. 
ſatisfied that ſuch officer or ſeaman is unſerviceable, ſhall fign 
the ſame on the certificate, and forthwith tranſmit ſuch certifi- 
cate and ſick- ticket to the commiſſioners of the navy, at their 
board, who, within four days after the receipt thereof, are re- 
quired to cauſe.a proper ticket or pay- liſt to be made out, for 


the wages due to ſuch officer or ſeaman, and to ſend ſuch ticket 
or 
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or pay-liſt, without delay, to the commiſtioners at ſuch port, 
who ſhall cauſe immediate payment of the wages to be made, 
without fee or reward, to ſuch officer or ſeaman, who, not- 
withſtanding ſuch diſcharge, ſhall be maintained in ſuch hoſpi- 
tal or ſick-quarters, from the time he ſhall preſent the certificate 
and fick-ticket, until the payment ſhall be made. 


11. Tur payment of tickets, certificates or pay-liſts, ſhall 
not be delayed, though the maſter or pay-books be not regularly 
ſent to, and received by the commiſſioners of the navy ; but if 
any error ſhall be made in any ticket, certificate or pay-liſt, the 
loſs ſhall be made good out of the wages of the captain or com- 
mander by whom ſuch ticket, certificate or pay-liſt was made 
out, | 


12. As often as any ſhip which ſhall not be in any port of 
Great Britain, or on the coaſts thereof, ſhall have twelve months 
wages due, the captain or commander ſhall cauſe the names of 
all the inferior officers and ſeamen to be called over, and each 
to anſwer to his name, and ſhall do the ſame at the end of every 
ſix months, when twelve months or more wages ſhall be due : 
and if any ſuch officer or ſeaman ſhall then declare, or deliver in 
writing, the name and place of abode of his wife, father or 
mother, and deſire that the whole, or any part of his wages 
then due, except the wages due for the laſt fix months, ſhould 
be paid to ſuch wife, father or mother, by the receiver general 
of the land-tax for any county, riding or city, or collector of 
the cuſtoms for any port, or collector of the exciſe for any col- 
lection in Great Britain, or the clerk of the cheque at any dock- 
yard; the captain or commander is ſtrictly required to cauſe 
four liſts to be made out, of the perſons ſo deſiring to make 
ſuch remittances, and ſhall tranſmit ſuch liſts by the firſt ſafe 
opportunity, without delay, to the commiſſioners of the navy, 
at their board, who, on receipt thereof, ſhall immediately make 
out two bills, purſuant to the directions of the act, for the pay- 
ment of the wages fo allotted by each perſon ; one of which 

. bills 
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bills (hall be ſent to the perſons reſpectively ſpecified in ſuch 
liſts, and the other to ſuch receiver, collector, or clerk of the 
cheque: and if the, perſon to whom any ſuch bill is ſent, ſhall, 
within ſix months from the date thereof, produce and deliver 
the ſame to ſuch receiver, collector, or clerk of the cheque, to- 
gether with a certificate that ſuch perſon is. the wife, father or 


mother of ſuch officer or ſeaman reſpectively, under the hands 


of the miniſter and churchwardens, or, in Scotland, of the mini- 
ſter and two elders, of the pariſh where ſuch perſon was mar- 
ried or reſides; ſuch receiver, collector, or clerk of the cheque, 
upon being ſatisfied of the truth of ſuch certificate, is imme- 
diately, without fee or reward, to pay the ſum mentioned in 
ſuch bill, taking a receipt : ſuch bill, together with the dupli- 
cate thereof, being produced at the navy-office, ſhall be imme- 


diately aſſigned for payment by the commiſſioners of the navy, 
and repaid by the treaſures of the navy to ſuch receiver, collec- 


tor, or clerk of the cheque, or their order reſpectively; but if 
payment of the ſaid bill be not demanded of ſuch receiver, col- 
lector, or clerk of the cheque, and the duplicate of the ſaid bill, 

together with a proper certificate, be not produced and deliver- 
ed to them reſpectively, within fix months from, the date there- 
of, the bill is to be returned and cancelled, and the ſum con- 


tained therein is become payable to ſuch inferior officer or ſea- 
man when the ſhip ſhall be paid. 


13. In like manner, when wages ſhall be paid at the pay-of- 
fice, or at any of the out-ports, if any inferior officer or ſeaman 
ſhall be defirous to remit the whole, or part of his wages to his 
wife, children, parents, or any other perſon, and to have a bill 
for the ſame, drawn upon any ſuch receiver, collector, or clerk 
of the cheque, two bills are to be made out, one of which is to 
be delivered to ſuch officer or ſeaman, and the other to be ſent 
to ſuch receiver, collector, or clerk of the cheque, who is to 
pay immediately the ſum therein mentioned, without any fee or 
reward, taking a receipt: ſuch bill, together with the duplicate 
thereof, being produced at the navy-office, ſhall be immediate- 


ly 
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1y aſſigned for payment by the commiſſioners of the navy, and 
be repaid by the treaſurer of the navy, to ſuch receiver, collec- 
tor, or clerk of the cheque, or their order reſpectively but if 
payment of the ſaid bill be not demanded of ſuch receiver, col- 
Jector, or clerk of the cheque, and the duplicate of the faid bill 
ſhall not be produced and delivered to them teſpectively within 
ſix calendar months from the date thereof, the bill is to be re- 
turned and cancelled, and the ſum contained therein is to be 


immediately paid to ſuch officer or ſeaman, or other perſon du- 
; Jy i} to receive the ſame. 


14. Ir any ſuch receiver, collector, ot clerk of the Segal 
mall not have in his hands money to anſwer any bill tendered by 
ſuch wife, father or mother aforeſaid, and ſhall refuſe or delay 
the immediate payment thereof, he is immediately to indorſe on 
ſuch bill the cauſe of his refuſal or delay, and appoint for pay- 
ment ſome day within two months after ſuch tender; and if, 
upon complaint to the commiſſioners reſpectively appointed to 
manage the land- tax, cuſtoms or exciſe, or to the commiſſioners 
of the navy reſpectively, it (hall appear, that any ſuch receiver, 
collector, or clerk of the cheque, hath unneceſſarily and wilful- 
ly refuſed of delayed payment, or that he, or any perſon em- 
| ployed by or under him, hath taken any fee, reward, gratuity, 
| diſcount or deduction, on account of payment of any fuch bill, 
ſuch commiſſioners may fine ſuch offender i in apy ſum not ex- 


<ecling fiſty pound. m e er 


15. Tur wages, wy and allowances, earned by any inden- 

| tured apprentice, ſhall be paid to his maſter, as Hath been-uſual, 
unleſs ſuch apprentice was above eighteen years of age when his 
indentures were executed, or (hall be rated as a ſer vant to ary 
officer to whom ſach apprenticeſhip is not *Khown; in which 
caſe, ſuch officer ſhall be intitled to the pay and wages of ſuch 
4 ' ſervant, according to the uſual practice of the navy, until ſuch 
| officer (hall be informed of ſuch hy apprenticeſhip. 


— -_ 


16. CAPTAINS 
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16. CAPTAINS or commanders of ſhips are to tranſmit from 
time to time, to the commiſſioners of the navy, at their board, 
complete pay-books, liſts and tickets, and alſo once in every 
two months complete muſter-books, under the penalty of for- 
feiting all their wages to the cheſt at Chatham, and of being li- 
able to ſuch further puniſhment as a court-martial ſhall inflic ; 
except in caſes of neceſſity, to be made appear to the ſatisfaction 
of the lord high Admiral, or commiſſioners of the Admiralty. 


17. Tur tickets, certificates, pay-liſts and bills; ſhall be 
ſufficient vouchers to the treaſurer of the navy for the payments 


18, CayTaAins or commanders, iſſuing any tickets other 
than ſuch as are directed by the act, ſhall be ſubje& to a penalty 
of fifty pounds for every ticket, as thall forfeit all their wages to 


the cheſt at Chatham. 


19. No captain or commander ſhall be liable to any penalty 
for any offence againſt the act, before the firſt of Fine one thou- 
ſand ſeven hundred and fifty-nine, unleſs he hath aer re- 


ceived this abſtract. 


20. Noletters of attorney made by inferior officers or ſeamen, 
or their executors or adminiſtrators, for receiving wages or al- 
lowances of money, ſhall be valid, unleſs declared therein to be 
revocable; and unleſs the ſame, if made by any ſuch officer or 
ſeaman then in the ſervice, be ſigned before, and atteſted by 
the commander and one other of the ſigning officers of the ſhip, 
er by a clerk of the cheque: and if made by any ſuch officer or 
ſeaman after his diſcharge from the ſervice, unleſs the ſame be 
ſigned before, and atteſted by the mayor or chief magiſtrate of 
the town or place where ſuch officer or ſeaman ſhall then reſide ; 
or unleſs the letter of attorney, if made by ſuch executors or ad-- 


miniſtrators, be ſigned before, and atteſted by the miniſter and 
* church 


— 


218 J 


churchwardens, or, in Scotland, by the miniſter and two elders 
of the pariſh where ſuch executors or adminiſtrators reſide. 


21, ALL letters of attorney, other than ſuch as are made in 
manner aforeſaid, and all bargains, ſales, bills of ſale, contracts, 


agreements and aſſignments, concerning wages or money to in- 
ferior officers or ſeamen, ſhall be null and void. 


22. No more than one ſhilling ſhall be taken by any eccleſi- 
aſtical court, or other perſon, for the probate of any will, or 
letters of admininſtration, granted to the widows, children, fa- 
thers, mothers, brothers or ſiſters, of inferior officers, ſeamen 
or mariners, dying in the ſervice, and for the pains, trouble, 
and expence attending the fame, unleſs the goods and chattels 
are of the value of twenty pounds; nor more than two fhillings,, 
unleſs ſuch goods and chattels are of the value of forty pounds ; 
nor more than three ſhillings, unleſs ſuch goods and chattels are 
of the value of ſixty pounds: nor more than one ſhilling for iſ- 
ſuing commiſſions to ſwear ſuch widows, children, fathers, mo- 
thers, brothers or ſiſters, being executors or adminiſtrators to 
inferior officers, ſeamen or mariners, and for the pains, trouble 
and expence attending the ſame, unleſs the goods and chattels 
are of the value of twenty pounds; nor more than two ſhil- 
lings, unleſs the goods and chattels are of the value of forty 
pounds; nor more than three ſhillings, unleſs the goods and 
chattels are of the value of ſixty pounds; under the penalty of 


fifty pounds, to be paid by the offender to the party aggrieved. 


23. WmoEveR willingly and knowingly ſhall perſonate, or 
falſely aſſume, the name or character of, or procure any other to 
perſonate or falſely to aſſume, the name or character of any of- 
ficer, ſeamen or other perſon, intitled to wages, pay, allowan- 
ces of prize-money, for ſervice done on board of any ſhip of the 
royal navy, or the executor, adminiſtrator, wife, relation or cre- 
ditor of any ſuch officer, ſeaman or other perſon, in order to re- 
ceive any wages, pay, allowances of prize- money, or ſhall forge 

or 
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or counterfeit, or procure to be forged or counterfeited, any let - 
ter of attorney, or other power of authority whatſoever, in or- 
der to receive any wages, pay, allowances of prize-money, or 
ſhall willingly and knowingly take a falſe oath, or procure a 
falſe oath to be taken, to obtain the probate of a will, or letters 
of adminiſtration, in order to receive any wages, pay, allowan- 
ces of prize-money, ſhall be guilty of felony, and ſuffer death, 


24. WHEN the pay-books are cloſed, tickets ſhall be made 
out at the navy office, to the ſeamen who ſhall not have receiv- 


ed their wages, and ſuch tickets ſhall be paid in courſe, once a 
month. 


=” 


25. BRITISH governors, miniſters and conſuls, reſiding at fo- 
reign parts, or where no ſuch are preſent, any two Britiſ mer- 
chants, are required to provide for ſeafaring men and boys, ſub- 
jects of Great Britain, who by ſhipwreck, capture, or other 
unavoidable accident, ſhall be in foreign parts, or who ſhall be 
diſcharged there as unſerviceable from the royal navy, and ſub- 
fiſt them at fix-pence per diem each, and ſend them home as 


ſoon as conveniently may be, in any ſhip belonging to the royal 
navy, or in any merchant ſhip. 


26. MAasTERs of ſhips ſhall be allowed fix-pence per diem, 
for all ſuch men and boys as ſhall exceed their complement. 


27. SEAMEN ſhall not be taken out of the ſervice for any debt 
under twenty pounds. 


28. Bur creditors may file a common appearance, ſo as to 
intitle them to proceed to judgment and outlawry, and to have 


an execution thereupon, except againſt the bodies of ſuch ſea- 
men. 1 


29. Receivers of ſeamens wages taking more than ſix- pence 
in the pound, ſhall, for every offence, forfeit fifty pounds; and 
F278 


©, 


if any ſuch offender be a clerk, officer or ſervant, in an office 
belonging to the navy, he ſhall alſo loſe his place, and be inca- 
pable of holding any place or profit in any ſuch office. 


30. CLeRxs, officers and ſervants, in offices belonging to the 
navy, taking fees (not allowed by the act) for doing any thing 
directed by the act, ſhall be ſubject to the ſame forfeitures. 


31. PART of ſeveral acts made in the ninth and tenth years 
of King George the third, and in the fourth year of Queen Anne, 
and in the firſt year of King George the ſecond, and alſo another 
act made in the faid firſt year of King George the ſecond, relating 
to ſeamen, are repealed, 


32. Tunis abſtract, together with the articles of war, ſhall be 
printed, and kept hung up in the moſt public place of every ſhip 
of the royal navy, that it may be acceſſible to all inferior offi- 
cers and ſeamen ; and every captain and commander ſhall cauſe 
the ſame to be read over once in every month, after the articles 
of war are read; and the reading the ſame ſhall be atteſted by 
the captain or commander, and figning officers, at the foot of 
the muſter-books ; to the end that every feaman in the royal na- 
vy may know the puniſhments he is liable to for neglect or diſ- 
obedience, and the encouragements he is intitled to by the per- 
formance of his duty; and that upon ſuffering any injury, he 
may be enabled to lay his complaint before the lord high Admi- 
ral, or the commiſſioners of the Admiralty, who are by the act 
directed to enquire into the ſame, and to grant redreſs, if ſuch 
complaint be juſtly founded ; and to take eſpecial care that this 
act be punctually carried into execution. 


2 Geo, 
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2 Geo. 3. Cap. 31. A. D. 1761. 


An AR for making perpetual an AF for the better Regulation and 
Government of Seamen in the Merchants Service, and. for extend- 
ing the Proviſions thereof to bis Majeſty's Colonies in America. 


See. 1. HEREAS the law herein after mentioned, 

which hath, by experience, been found uſeful 
and beneficial, is near expiring ;; May it therefore pleaſe your 
moſt excellent Majeſty, that it may be enacted; and be it en- 
acted by the King's moſt excellent Majeſty, by and with the 
advice and conſent of the lords ſpiritual and temporal, and com- 
mons, in this preſent Parliament aſſembled, and by the autho- 
rity of the ſame, That an act made in the ſecond year of his late 
Majeſty's reign, intituled, An act for the better regulation and go- 
vernment of ſeamen in the merchants ſervice, which was to be in 
force for five years, from the twenty-fourth day of June one 
thouſand ſeven hundred and twenty-nine, and from thence to 
the end of the then next ſeſſion of Parliament; and which act 
was, by an act made in the eighth year of the reign of his ſaid 
late Majeſty, further continued until the twenty-fifth day of 
March one thouſand ſeven hundred and forty-nine, and from 
thence to the end of the then next ſeſſion of Parliament ; and 
which act was, by an act made in the twenty-third year of the 
reign of his ſaid late Majeſty, further continued until the twen- 
ty-fifth day of March one thouſand ſeven hundred and ſixty- 
four, and from thence to the end of the then next ſeſſion of 
Parliament, is temporary, and near * ſhall be, and is 
hereby made perpetual. 


2. AND be it further enacted by the authority aforeſaid, That 
from and after the firſt day of May one thouſand ſeven hundred 
and fixty-four, all the proviſions, penalties, clauſes, matters 
and things contained in the faid act of the ſecond year of his 
ſaid 


= = 


ſaid late Majeſty's reign, ſhall be, and the ſame are hereby 
extended to all his Majeſty's colonies in America; and that 
all penalties and forfeitures to be incurred by the ſaid act, 
and directed to be applied to and for the uſe of Greenwich 
Hoſpital, ſhall be paid to ſuch officer or officers in the ſaid 
colonies, as ſhall on that behalf be appointed by the lord 
high Admiral of Great Britain, or the commiſſioners for exe- 
cuting the office of lord high Admiral of Great Britain for the 
time being; and in caſe any maſters. or commanders, or owners, 
of any ſhips or veſſels, ſhall deduct out of the wages of any 
ſeaman or mariner any of the penalties and forfeitures which, 
by the faid act, are directed to be deducted and applied to and 
for the uſe of Greenwich Hoſpital, and ſhall not pay the money 
ſo deducted to ſuch officer or officers ſo to be appointed in the 
port or place in the ſaid colonies where ſuch deduction ſhall be 
made, within three months after ſuch deduction; every perſon 
ſo neglecting to pay the money deducted, as aforeſaid, ſhall for- 
feit and pay the treble value thereof to the uſe of the faid Hoſ- 
pital ; which, together with the money deducted, as aforeſaid, 
ſhall and may be recovered by the ſame means and methods as 


any penalties and forfeitures can or may be recovered by the 
faid act. | 


8 Geo. 3. Cap. 25. A. D. 1768. 


An Al for altering the Stamp Duties on Policies of Aſſurance, 


Seft. 1. E it enacted, That from and after the firſt day 

of May, one thouſand ſeven hundred and fixty- 
eight, all policies of aſſurance by which the property of one 
perſon, or of a particular number of perſons in one general part- 
nerſhip, or if one body politic or corporate, in any ſhip or cargo, 
or both, ſhall be aſſured to the amount of more than one thou- 
ſand pounds, ſhall be ſtamped with. two five ſhillings ; and that 
every ſuch policy, which ſhall not be ſo ſtamped, ſhall be . 
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and the premium paid thereon ſhall remain the property of the 
aſſurer. 


5. AnD be it further declared and enacted by the authority 
aforeſaid, That if any perſon or perſons ſhall be ſued or proſe- 
cuted under and by virtue of this act, for aſſuring the property 
of one perſon, or of a particular number of perſons in one ge- 
neral partnerſhip, or of one body politic or corporate, in any 
ſhip or cargo, or both, to a greater amount than the ſum of 
one thouſand pounds, by a policy ſtamped with a ſtamp of five 
ſhillings only; then, and in ſuch caſe, the proof, as to the 
amount or value fo affured, ſhall lie on the perſon or perſons- 
that ſhall be ſued or proſecuted, and not on the perſon or per- 
ſons who ſhall ſue or proſecute. 


6. PRoviDED always, That if any riſque or adventure diſtinct 
from the riſque or adventure mentioned in the original policy, 
and upon which any further premium ſhall be given, ſhall be, 
by any writing or declaration not duly ſtamped, added to any 
fuch original policy, ſuch additional aſſurance ſhall be void, and 
the premium paid thereon ſhall remain the property of the 
aſſurer. 


9 Geo. 3. Cap. 30. A. D. 1769. 


An Act for the more effetual Preſervation of the Harbour Moorings 
of the Royal Navy. 


Sec. 1. HE RE As the proviſions by an act of par- 

lament of the tenth year of her late Majeſty 
Queen Anne, for the preſerving her Majeſty's harbour moorings, 
have been found inſufficient for preſerving the harbour moor- 
ings belonging to his Majeſty, and for ſecuring the ſhips and. 
veſſels of the royal navy from being liable to be damaged by 
merchant- ſnips or veſſels : for remedy whereof ; be it enacted 
by the King's moſt excellent Majeſty, and with the advice and: 
conſent 


( ans 1 


conſent of the Lords ſpiritual and temporal, and Commons, in 
this preſent Parliament aſſembled, and by the authority of the 
fame, that ſo much of the ſaid act, as relates to the preſerving 
her ſaid late Majeſty's harbour moorings, ſhall be, and is hereby 
declared to be, from and after the twenty-fourth day of June, 
one thouſand ſeven hundred and ſixty- nine repealed, 


2. AND be it further enacted by the authority aforeſaid, That 
from and after the ſaid twenty-fourth day of June, one thou- 
ſand ſeven hundred and fixty- -nine, .if any merchant-ſhip, or 
other ſhip or veſſel, other than except his Majeſty's ſhips of war, 
or ſhips or veſſels, belonging to his Majeſty's royal navy, or 
employed in his Majeſty s ſervice, ſhall ſtop or faſten to any of 
his Majeſty's moorings or fix themſelves to any of his Majeſty's 
ſhips or hulks, or ride or moor with their own anchors, ſo 
as in any manner, or with, any wind, to be liable to bear 
againſt any of his Majeſty's ſhips of war, or other veſſels; the 
captain, maſter, commander, or perſon, then on board, and 
having the care or command of ſuch merchant-ſhip or veſſel, 
ſhall forfeit and pay the ſum of ten pounds for each and every 
tide ſuch merchant-ſhip or veſſel ſhall ſtay and remain at the 
ſaid moorings, or ride or moor with its own anchor, ſo as in 
any manner or with any wind, to bear againſt any of his Ma- 
jeſty's ſaid ſhips or hulks ; unleſs it ſhall appear that ſuch mer- 
chant-ſhip or veſſel was neceſfitated ſo to do by want of tide, 
ſtreſs of weather, or other unavoidable accident; one moiety 
of which forfeiture ſhall be applied to the uſe of the royal Hoſ- 
pital at Greenwich, and the other moiety thereof to the uſe of 
him or them who ſhall ſue for the ſame, to be recovered by ac- 
tion of debt, bill, plaint or information, in any of his Ma- 
jeſty's courts of record at JYVeſtminſter, with full coſts of ſuit ; 
wherein no eſſoin, privilege, protection, wager, of law, in- 
junction, or more than one Wen ſhall be allowed. 


3. AND be it further enacted by the authority aforeſaid, That 
the perſon on board commanding ſuch merchant-ſhip or veſſel 
3 ſhall, 
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ſhall, and he is hereby required upon an order given to him in 
writing by any one or more officer or officers belonging to any 
of his Majeſty's ſnips of war, docks, or yards, to unlooſe from 
the ſaid moorings, and remove ſuch merchant- ſhip or veſſel, in 
caſe it ſhall be then moored, with it's anchors, ſo as effectually 
to prevent the ſame from riding, or being in any manner, or 
with any wind, liable to bear againſt any of his Majeſty's ſaid 
ſhips or hulks, and upon neglect or refuſal of ſuch officer to 
comply with any ſuch order or orders for the ſpace of twenty- 
four hours next after ſuch order or orders ſhall be fo given, it 
ſhall and may be lawful to and for every ſuch officer or officers 
of any of his Majeſty's ſhips of war, docks, or yards, to un- 
looſe, or cauſe ſuch merchant-ſhip or veſſel to be unlooſed, as 
aforeſaid, and to remove, or cauſe the ſame to be removed, fo 
as effectually to prevent the ſame from riding, or being in any 
manner, or with any wind, liable to bear againſt his 2 8 

ſaid ſhips or hulks. | 


| 4. AND it is hereby declared and enacted, That every ſuch 

officer or officers of his Majeſty's ſhips of war, docks, or yards 
aforeſaid, ſhall be and he and they is and are hereby indemni- 
fied for what he or they ſhall ſo do, or cauſe to be done, in pur- 
ſuance of this act. 


11 Geo. 3. Cap. 31. A. D. 1771. 


An AZ for the Encouragement of the White Herring Fiſbery. 


ect. 1. „W HERE As the carrying on and improvement 
of the Britiſh White Herring fiſheries are of 
great importance to theſe kingdoms, by increaſing the trade and 
navigation thereof ; and being a nurſery for ſeamen, and other- 
wiſe a means of employing and providing for great numbers of 
induſtrious poor, provided that reaſonable encouragement be 
given to ſuch perſons as are willing to carry on the faid fiſheries : 
G g Therefore, 


a 

Therefore, and for the better regulation of the ſaid trade, and 
for preventing frands and impoſitions in the management there- 
of, be it enacted by the King's moſt excellent Majeſty, by and 
with the advice and conſent of the Lords ſpiritual and temporal, 
and Commons, in this preſent Parliament aſſembled, and by 
the authority of the ſame, That as on encouragement to all per- 
ſons whatſoever, as well bodies politic and corporate as others, 
to engage in the ſaid ' White Herring fiſheries, that, from and 
after the twenty-ſecond day of Oclober, one thouſand ſeven hun- 
dred and leventy-one, a bounty of thirty ſhillings per ton ſhall 
be paid annually, in manner as herein after provided for, to the 
owner or owners of all decked veſſels from twenty to eighty 
tons burthen, which ſhall be fitted out and employed in the ſaid 
fiſheries, in manner and under the regulations herein after men- 
tioned, and that for the ſpace and term of ſeven years, from 
and after the ſaid twenty - ſecond day of Ofober, one thouſand 
ſeven hundred and ſeventy- one, and to the end of the then next 
enſuing ſeſſion of Parliament. | 


2. AND be it alſo enacted by the authority aforeſaid, That 
the ſaid bounty of thirty ſhillings per ton ſhall, for every veſſel 
or veſſels proceeding to the ſaid fiſheries immediately from any 
port or place within that part of Great Britain called England, 
be paid out of ſuch monies as ſhall be produced out of his Ma- 
jeſty's cuſtoms there, and for all other veſſels which ſhall take 
their departure from any port or-place within that part of Great 
Britain called Scotland, out of the monies which ſhall be pro- 
duced out of his Majeſty's cuſtoms or exciſe within that part of 
the united kingdom laſt mentioned. 


: ProvipED always, and it is hereby further enacted, by 

, authority aforeſaid, That no perſon or perſons fhall be al- 
lowed or intitled to receive the bounty herein before gtanted for 
any buſs or veſſel which ſhall not proceed directly upon the ſaid 
fiſhery from that part of the united kingdom to which ſuch buſs 
or veſſel ſha?l belong, and where her owners reſide, and that 
the 
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the maſter and owners of ſuch buſs or veſſel ſhall take out their 
licence from the collector and comptroller of the port where 
ſuch buſs or veſſel was bona fide manned, victualled, furniſhed, 
accoutretl, and fitted out for that voyage; any thing in this 
act, or any law, cuſtom, or uſage, to the contrary notwith- 
ue N | | 


4. a0 be it further ad That every ſuch buſs or veſſel 
which ſhall be employed in the ſaid bite Herring fiſheries, 
whoſe owner or owners ſhall be intitled to the bounty of thirty 
ſhillings per ton by virtue of this act, ſhall be a decked buſs or 
veſſel, built in Great Britain, after the firſt day of January, one 
thouſand ſeven hundred and ſixty, and ſhall proceed on the ſaid 
fiſheries from ſome port in Great Britain, manned and navigated 
as by the law now in force is directed; and before ſuch buſs or 
veſſel proceed on ſuch voyage, or be intitled to the benefit of 
this act, ſhe ſhall be viſited by ſuch officer or officers of the 
.cuſtoms belonging to ſuch port, who ſhall be appointed by the 
commiſſioners of the cuſtoms to examine into ſuch buſs or veſ- 
ſel, and who ſhall take an account of the tonnage thereof by 
admeaſurement, and ſhall certify ſuch his or their viſitation, ex- 
amination, and admeaſurement, to the commiſſioners of his 
Majeſty's cuſtoms; and that ſhe hath on board ſuch a quantity 

of fiſhing-nets, and other ſtores to be uſed in the faid fiſhery, as 
herein after mentioned, and otherwiſe is a proper veſſel to be 
employed in the ſaid fiſhery ; and upon its further appearing, by 
the oath of one or more owner or owners, or agents appointed 
by them, and of the maſter or chief officer of ſuch veſſel, writ- 
ten at the foot of the ſaid certificate, and made before the col- 
lector or comptroller of ſuch port, who are hereby impowered 
and required to adminiſter the ſame, that it is really and truly 
their firm purpoſe and determined reſolution, that ſuch buſs or 
veſſel ſhall proceed reſpectively, ſo manned, furniſhed, and ac- 
coutred, citherito Tarmouth, in the county of Norfolk ; Hbite- 
haven, in the county of Cumberland; Leith, in the county of 
Edinburgh ; Inverneſs, in the county of Inverneſs; or to Braſſey 
Gg 2 Sound, 
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Sound, in Shetland ; Campbeltown, or Oban, in Argyleſtire ; or 
Kirkwall, in Orkney; and be at the rendezvous of the ſaid fiſhery 
there on or before the twenty-ſecond day of June, and ſhall not 
ſhoot or wet their nets before the twenty-fourth day of the faid 
month of June, and ſhall continue fiſhing to the twelfth day of 
October; or ſhall proceed to Yarmouth, in the county of Nerfolk ; 
Whitehaven, in the county of Cumberland; Leith, in the county 
of Edinburgh ; Inverneſs, in the county of Inverneſs, or to Braſ- 
fey Sound, in Shetland ; Campbeltown, or Oban, in Argyleſhire , or 
Kirkall, in Orkney ; and to be at the rendezvous of the ſaid 
fiſheries on or before the firſt day of Ocleber, and ſhall! continue 
fiſhing to the eleventh day of January following, unleſs they 
ſhall have ſooner compleated their loading of fiſh ; and ſhall fiſh 
in an orderly and regular manner, without impeding or obſtruct- 
ing other veſſels which ſhall be imployed in the ſaid fiſhery; 
and ſhall keep a journal of their proceedings : and if, after ſuch 
certificate had, and oath made, ſuch owner os owners, or their 
agents, and maſter, or chief officer of ſuch veſſel as aforeſaid, 
do alfo become- bound, with two ſufficient ſureties, unto his 
Majeſty, his heirs and ſucceſſors, in the penalty of ſuch ſums 
as ſhall be equal to treble the bounty on the tonnage of his veſ- 
ſel intended by this act (which bond the collector, with the ap- 
probation of the comptroller, is hereby required to take, and is 
to be in force for the ſpace of three years, againſt the maſter 
and his ſureties, for the faithful dealing of the ſaid maſter and 
ſhip and company, in regard to the ſaid veſſel and voyage;) 
then, and in ſuch caſe, it ſhall and may be lawful for the col- 
lector and comptroller of ſuch port, to give and grant, and they 
are hereby required to give and grant to the maſter and owners 
of ſuch buſs or veſſel, full licence and authority to proceed on 


ſuch voyage as aforeſaid. 


5. AND, to prevent any diſputes which may ariſe, whether a 
veſſel be properly qualified and duly fitted out for the Herring 
fiſhery, according to the true intent and meaning of this act, 
and intitled to a certificate from the cuſtom-houſe officers ; Iris 

hereby 
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hereby enacted, That every ſuch veſſel ſhall be a decked veſſel, 
built in Great Britain, after the firſt day of Faiiuary one thou- 
ſand ſeven, hundred and ſixty, and ſhall have on board twelve 
Wincheſter buſhels of ſalt, for every laſt of fiſh which ſuch veſſel 
is capable of holding; which ſalt ſhall be barrelled up in new 
barrels, and as many more new barrels as ſuch buſs or veſſel is 
capable of carrying, and ſhall have on board at the place of ren- 
dezvous, two hundred and fifty ſquare yards of netting for each 
ton of buſs meaſurement, together with the cuſtomary quantity 
of other materials for the equipment and mounting of the ſaid 
two hundred and fifty yards of netting in the fiſhery buſineſs ; 
but with liberty to make uſe of ſuch nets in. the fame, as they 


ſhall find beſt adapted to the faid fiſheries, | 


6. AnD be it further enacted, that every ſuch veſſel of twen- 
ty tons, which ſhall be employed in the faid fiſhery, ſhall have 
on board; at ſuch of the places aforementioned as ſhall be ap- 
pointed for their rendezvous, not leſs than ſix men; and every 
veſſel of greater burden ſhall, over and above the fix men afore- 
ſaid, have one for every five tons which ſhe ſhall exceed twenty 


tons. 


7. An be it further enacted by the authority aforeſaid, That 
on the return of ſuch veſſel into any port of Great Britain for 
her diſcharge, the chief officer of the cuſtoms, or ſuch other 
officer of the cuſtoms as he ſhall appoint at ſuch port, ſhall im- 
mediately repair on board ſuch veſſel, and view the condition of 
ſuch veſſel and her lading, and certify the ſame, together with 
their obſervations thereon, and alſo the real tonnage of the ſaid 
buſs or veſſel; and the ſaid officers are alſo to take an account 
of the names of the maſter and other perſons on board, and to 
certify the ſame; and the maſter ſhall make oath before the 
collector and comptroller of ſuch port, (who are hereby impow- 
ered and required to adminiſter the ſame) which ſhall be wrote 
on the back of, or annexed to the licence granted as aforeſaid, 


and which they are hereby required to deliver up, and what they 
did 
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did in purſuance thereof ; That ſuch valet” was at ons bf the 
places before mentioned, at the time appointed by this act, and 
has not fince been on any other voyage, or purſued any other 
deſign or view of profit; and that they did remain fiſhing ac- 
cording to the directions of this act, and had, at the time of 
their rendezvous, the uantity of 1 nets and other ſtores, and 
number of men herein before dire ed to be on board the ſaid 
veſſel ; which certificate, ſchedble, icence, and oath," together 
with the account of the fiſh | taken 'by the aid veſſel, ſhall be 
tranſmitted by the colleQor or comptroller of ſuch port, in cafe 
the ſaid buſs or veſſel departed with her licence from any port 
within that part of Great Britain. called Exg land, to the commiſ- 

ſioners of the cuſtoms of England; and in cafe ſuch buſs or veſ- 
ſel departed with her licence from any port within that part of 
Great Britain called Scotland, ta the commiſſioners of cuſ- 
toms, or exciſe for that part of the united kingdom; and ſuch 
commiſſioners reſpectively, being fully ſatisfied of the faithful 
dealings of the maſter and other perſons employed i in ſuch veſſels, 
with reſpect | to. ſuch voyage and fiſhing, ſhall, on demand, cauſe 
payment to be made to the owner or owners, or to his or their 
aſſigns, by the receiver-general of the cuſtoms or exciſe, as the 
caſe ſhall happen, the ſum of thicty ſhillings.per ton, according 
to the admeaſurement of ſuch veſſel, duly certified as aforeſaid. 


8. ProvipeD always, and it is further enacted by the autho- 
rity aforeſaid, That the owner and owners aforeſaid ſhall not be 
intitled to have and receive the bounty of thirty ſhillings fer ton 
by this act given, or allowed to veſſels employed in the faid 
fiſheries, in reſpect of ſuch veſſels as ſhall return into port with 
a leſs number of hands than ſuch veſſel is required by this act to 
have on board at the rendezvous, unleſs it ſhall be made appear, 
that ſuch number hath been reduced by death, or that ſuch re- 
duction is occaſioned by ſickneſs or deſertion, without any de- 
fault, fraud, or colluſion, on the part of the ſaid owner or 
owners. 


9. AND 
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9. Ap be it further enacted by the authority aforefaid; That 
the ſaid owner and owners ſball not be deemed liable to forfeit 
or incur a forfgityr e of the ſaid, bounty of chirty ſhillings per ton, 
ſo given to re employed i in the: ſaid fiſheries, in reſpect of 
ſuch buſſes as ſh 


this preſent act a pointed, for the rendezvouſing of the buſſes or 
veſſels to be Fb) in the ſaid fiſheries, by or on the reſpeę- 
tive days appointed for the rendezvous: of ſuch buſſes or veſſels; 


provided. that ſuch buſſes or veſſels did really and bona. fide take 


their departure for ſuch reſpective places of rendezyous, or one 
of them, at leaſt five days before the reſpective days herein be- 


fore named and appointed for the, veſſels employed in the faid 


fiſheries, , to be at ſuch reſpectiye places of rendezvous, and that 


ſuch buſſes ot veſſels be fitted out, in all reſpects conformable. 
to the directions and regulations herein befors provided, 


10. Ann. be it further enacted by the authocity aforelaid, 
That i in all, caſes where the reſpective buſſes employed in the faid, 
fiſheries, and taking their, departure for ſuch reſpoctive places of 
rendezvous, at the reſpective times before mentioned, ſhall not 
arrive at the faid reſpective ſtations; at Jar mouth, in the county. 
of Norfolk ; Whitehaven, in the county of Cumberland; Leith, in 
the county, of Edinburgh; Inverneſs, in the county of Inverneſs 3, 
or to Braſſy Sound, in Shetland; Campbeltoum, or Oban, in Ar- 

gyleſhire ; or Vrkwall, in Orkney ;. or one of them, on ot before 
the reſpective days herein before directed and appointed, the be+ 
e oath, required, tobe made by the reſpective, maſ- 
115 99 ſuch . buſes, or veſſels at their return into port, far their 

915 free to ſo much of ſuch oath as relates to their 
215 arrived at ſuc relpectixe places of rendezvous, or one of 
them, ho, ſuch days a8 ĩs for, that purpoſe already mentiqned and 
i 80 nted,- gr. Either, o of them, and to their having, remained 


ing. according to: the. diregions, of this preſent geb may and 
from henceforth, be varied, and made conformable to 


the particular circumſtances attending ſuch reſpective buſſes or 
veſſels ſo quitting their reſpective ſtations at ſea, from whence 
3 the 


all not arrive at one of the places, in and by 
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the ſaid fiſheries are directed to be eatried on, or either of them, 
of to their not arriving at any of the ſaid reſpectiye ſtations, of 
armouth, in the county of Norfolk ; Whitehaven,” in the county 
of Cumberland; Leith, in the county of Edinburgh ; Inverneſs, 
in the county of Inverneſs; or to Braſſey Sound, in Shetland ; 
Campbeltoun, or Oban, in Argyleſhire ; or Kirkwall, in Orkney, 
herein before appointed for the rendezvous of ſuch buſſes or veſ- 
ſels ; and that ſuch oath ſhall be made and taken by the maſter 
or other chief officer of ſach buſs or veſſel, ſo returning into 
part for a Og. | a 
11. Ann be it further enacted by the authority aforeſaid, 
That all and every perſon or perſons employed in the ſaid fiſhe- 
ries, may-fiſh in any part of the Britiſh ſeas, and ſhall have and 
exerciſe the free uſe of all ports, harbours, ſhores, and forelands 
in Great Britain, or the iſlands belonging to the crown of Great 
Britain, below the higheſt high-water mark, and for the ſpace 
of one hundred yards on any waſte or uncultivated land beyond 
ſach mark, . within the land, for landing their nets, caſks, and 
other materials, utenfils, and ſtores, and for erecting tents, huts 
and ' ſtages, and for the landing, pickling, curing and reloading 
their fiſh, and in drying their nets, without paying any foreland 
or other dues, or any other ſum or ſums of money, or other con- 
fideration whatſoever, for ſuch liberty, (except as herein after 
is excepted) any law, ſtatute or cuſtom to the contrary notwith- 
ſtanding and if any perſon or perſons ſhall preſume to demand 
or receive any dues, ſums of money, or other conſideration 
| whatſoever, for the uſe of any ſuch ports, harbours, ſhores or 
forelands, within the limits aforeſaid, or ſhall obſtru@ the fiſher- 
men, or other perſons employed in the taking or curing of 
fiſh, or drying their nets, in the uſe of the ſame, every perion 
ſo offending ſhall, for every ſuch offerice, forfeit the ſym of one 
hundred pounds, to be mee and levied 3 n manner Ne 
after directed. | 


172. PrxovipeD 
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12. ProviDeD always, that nothing in this act contained 
ſhall extend to exempt the veſſels or boats employed in the ſaid 
fiſheries, from the payment of ſuch harbour or pier duties as 
are, and by the law ought to be demanded for ſhips and veſſels, 
or boats, in piers or harbours, which are built or artificially 
made, but that ſuch harbour or pier's dues hall be paid in like 
manner, as the ſame were liable to be paid before the paſting of 


this act. 


13. Ax be it further enacted by the authority aforeſaid, 
That the penalty herein before mentioned, ſhall and may be 
proſecuted and determined by bill, plaint or information, in any 
of his Majeſty's courts of record at Weſtminſter, or in the court 
of Exchequer in Scctland reſpectively; wherein no eſſoin, protec- 
tion, privilege, wager of law, or more than one imparlance 
ſhall be allowed ; and one moiety of ſuch penalty ſhall be to the 
uſe of his Majeſly, and the other moiety to ſuch perſon or per- 
ſons as will ſue for and proſecute the ſame. 


14. AND it is hereby further enacted by the authority afore- 
ſaid, That it ſhall and may be lawful for the commiſſioners of 
his Majeſty's cuſtoms for England and Scotland reſpectively, to 
order the ſaid bounty to be paid by the receiver-general or caſhier 
of the cuſtoms, for that part of Great Britain from whence the 
buſs or veſſel ſhall have departed, as herein before directed, out 
of any money in the hands of ſuch receiver-general or caſhier, 
ariſing from any of the duties, revenues and cuſtoms, under the 
management of ſuch reſpective commiſſioners ; and if the receiv- 
er- general or caſhier of the cuſtoms at Edinburgh, ſhall not have 
ſufficient money in his hands to pay the taid bounty, the com- 
mĩſſioners of his Majeſty's cuſtoms at Edinburgh, or any three 
of them, ſhall forthwith give the perſon or perſons intitled to 
receive ſuch bounty or certificate, certifying the ſame to the 
commiſſioners of his Majeſty's exciſe for that part of Great Bri- 
tain called Scotland; which certificate, being affixed to the li- 
cence, and other certificates and documents required by law, 
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and being produced to the ſaid commiſſioners of exciſe, they the 
ſaid commiſſioners are hereby authoriſed and required, on de- 
mand, to cauſe the money therein certified as aforeſaid to be 
due, to be paid by the receiver-general, or caſhier of the faid 
exciſe, out of any money in his hands ariſing from any of the 
duties and revenues under the management of ſuch commiſ- 


ſioners; any law, cuſtom or uſage to the contrary notwith- 
ſtanding. 


15. AND whereas the revenue in-that part of Great Britain 
called. Scotland, hitherto applicable to the payment of bounties 
granted for the encouragement of the Britiſb white herring fiſh- 
ery, hath not been ſufficient to ſatisfy and pay the ſaid bounties 
for ſeveral veſſels and buſſes which have proceeded by licence on 
the ſaid fiſhery from thence, and divers certificates and orders 
for the payment of ſuch bounties, do for that reaſon remain 
unſatisfied: Now, for making a reaſonable compenſation for 
ſuch delay of payment, be it further enacted by the authority 
aforeſaid, That every perſon and perſons who, from and after 
the fifth day of April one thouſand ſeven hundred and ſeventy- 
one, ſhall be legally intitled to receive any ſuch bounty, which 
ſhall then remain due and unſatisfied, for or in reſpe& of any 
buſs or veſſel which, before the firſt day of October one thouſand: 
ſeven hundred and ſeventy, proceeded from Scetland upon the 
ſaid white herring fiſhery, ſhall, for the forbearance of ſuch 
money as ſhall be fo due, be allowed intereſt; after the rate of 
three pounds per centum per annum for the fame, ſuch intereſt to 
be computed from the ſaid fifth day of April one thouſand ſeven. 
hundred and ſeventy-one, and be continued until notice ſhall 
be, given in the London Gazette, and Edinburgh Courant, by or- 
der of the lord high treaſurer, or the commiſſioners of his Ma- 
jeſty's treaſury for the time being, that the money.due for ſuch 
bounties ſhall and will be paid off and diſcharged. 


16. AND it is hereby further enacted by the authority afore- 
ſaid, That it ſhall and may be lawful for the commiſſioners of 


his 
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his -Majeſty's cuſtoms for that part of Great Britain called Scot- 
land, to cauſe the ſaid intereſt allowed by this act to be paid an- 
nually by the receiver-general of the cuſtoms in Scotland, out of 
any money in his hands ariſing from any of the duties, revenues 
and cuſtoms, under the management of ſuch commiſſioners. 


17. AND be it further enacted by the authority aforeſaid, 
That, for preventing any difficulties about aſcertaining, getting 
in, and receiving all ſuch ſums of money as ſhall for the future 
become due and payable by law, as a duty of ſix-pence per 
month from all feamen who are or ſhall be employed in the ſer- 
vice of the Britifh white herring fiſhery, for the ſupport of the 
Royal Hoſpital at Greenwich, the commiſſioners for the time be- 
ing of his Majeſty's cuſtoms, or of exciſe, if in Scotland, as the 
caſe may be, ſhall, and they are hereby required, from time to 
time, after the commencement of this act, to tranſmit, or cauſe 
to be tranſmitted, with all convenient ſpeed, to the office of 
the receiver for the time being of the ſaid duty in London, a true 
and exact copy of every certificate which ſhall, ſrom time to 
time, after the ſaid commencement, be tranſmitted to them the 
faid commiſſioners, by all or any of the reſpective collectors and 
comptrollers of the ſeveral out-ports in Great Britain, in order 
to the faid commiſſioners cauſing payment to be made of the 
bounty of thirty ſhillings per ton, purſuant to the directions of 
an act of Parliament, made in the twenty-third year of his ſaid 


late Majeſty's reign, intitled, An act for the encouragement of the 
Britiſh ⁊obite herring fiſhery. 


H h 2 11 Geo, 
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11 Geo. 3. Cap. 38. A. D. 1771. 


An Af for the better Support and Eſtabliſhment of the Greenland 
| and Whale Fiſhery. 

See. 1. HEREAS the free importation of fins, oil 
| and blubber of whales, and the oil, ſkins and 
other produce of ſeals, and other creatures, taken or caught in 
the Greenland Seas, and Davis's Streights, and the bounties given 
by former acts of parliament, for the encouragement of his Ma- 
jeſty's ſubjects to carry on and improve the Greenland and whale 
fiſheries, have been found of great advantage to the navigation, 
trade, and manufactures of this kingdom, and further encou- 
ragements are neceſſary to ſupport and eſtabliſh the ſaid fiſheries ; 
May it therefore pleaſe your Majeſty, that it may be enacted; 
and be it enacted by the King's moſt excellent Majeſty, by and 
with the advice and conſent of the Lords ſpiritual and temporal, 
and Commons, in this preſent Parliament aſſembled, and by the 
authority of the ſame, That it ſhall and may be lawful to and 
for any perſon or perſons, for and during the ſpace of fifteen 
years, to be computed from the twenty-fifth day of December 
one thouſand ſeven hundred and ſeventy-one, to import whale 
fins, oil, or blubber of whales, ſeal oil, ſeal ſkins, or any other 
produce of ſeals, or other fiſh or creatures taken or caught in 
the ſaid Greenland Seas, or Davis's Streights, or in any parts of 
the ſeas adjoining or adjacent thereunto, in Britiſh ſhips, whereof 
the captain or maſter, and one-third part at the leaſt of the ma- 
riners, are Britiſh ſubjects, without paying any cuſtom, ſubſidy, 
or other duty for the ſame, during the faid term of fifteen years ; 
any law, ſtatute, or uſage to the contrary notwithſtanding. 


2. PROVIDED always, That nothing in this act contained ſhall 
extend, or be conſtrued to extend, to give liberty of importing 
any of the before-mentioned commodities, duty free, unleſs the 

I captain, 
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captain, maſter, or other commanding officer of the ſhip or veſ- 
ſel importing the ſame, ſhall firſt make oath, before ſome or one 
of the commiſſioners, or principal officer of the cuſtoms in the 
port or ports of importation (who is, and are hereby reſpectively 
authoriſed and required to adminiſter ſuch oath) that all the 
whale fins, oil, or blubber of whales, ſeal oil, ſeal ſkins, or 
other produce of ſeals, or other fiſh or creatures imported in 
ſuch ſhip or veſlel, was really and bona fide the fins, oil, or 
blubber of whales, or the ſkins, oil, or other produce of ſeals, 
or other fiſh or creatures caught and taken in the ſaid Greenland 

Seas, Davis's Streights, or other parts of the ſeas adjoining or ad- 
jacent thereunto, by the crews of ſuch ſhips and veſſels only, 
whereof the captain or maſter, and one-third part at the leaſt of 


the mariners were Britiſh ſubjects. 


3. AND be it further enacted by the authority aforeſaid, That 
from and after the twenty-fifth day of December one thouſand 
ſeven hundred and ſeventy-one, the former bounties granted by 
any act or acts of parliament, for the encouragement of the ſaid 
Greenland or whale fiſhery, will ceaſe, determine, and be no 
longer paid or allowed (except in ſuch caſes only where ſpecial 
proviſion is made for the ſame by this a&) and in lieu and inſtead 
thereof, the ſeveral reſpective bounties therein after mentioned, 
ſhall be paid and allowable under the ſeveral rules and reſtric- 
tions herein after expreſſed and directed; (that is to ſay) every 
Britiſh ſhip or veſſel that ſhall, within the time limited by this 
act, proceed from any port of Great Britain on the whale fiſhery, 
to the Greenland Seas, or Davis's Streights, and the adjacent ſeas, 
named and navigated as aforeſaid, ſhall, before ſhe proceed on 
ſuch voyage, or be intitled to the benefit of this act, be viſited 
by the proper officer or officers of the cuſtoms belonging to ſuch 
port, who ſhall examine into ſuch ſhip or veſſel, and take an 
account of the tonage thereof by admeaſurement, and ſhall cer- 
tify ſuch, or their viſitation, examination, and admeaſurement, 
to the commiſſioners of his Majeſty's cuſtoms ; and if it appear 
by the certificate of ſuch officer or officers, that ſhe hath on 

a board 
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board ſuch a number of men, proviſions, boats, fiſhing- lines 
and inſtruments, to be uſed in ſuch fiſhery as herein after men- 
tioned, that ſhe is ſtrongly built, and otherwiſe a proper ſhip 
for ſuch voyage and fiſhery, and hath on board among her crew, 
a ſufficient number of harpooners, ſteerſmen, and line-mana- 
gers, who have before been employed in ſuch voyages, (the 
names of ſuch perſons to be contained in ſuch certificate) and if 
it further appear by the oath of one or more owner or owners, 
and of the maſter or chief officer of ſuch ſhip, written at the 
foot of ſuch certificate, and made before the collector or comp- 
troller of ſuch port, (who are hereby impowered and required 
to adminiſter the ſame) that it is really and truly their firm pur- 
poſe and determined reſolution, that ſuch ſhip ſhall, as ſoon as 
licence ſhall be granted, forthwith proceed, ſo manned, furniſh- 
ed, and accoutred, in a voyage to the Greenland Seas, or Davis's 
Streights, or the ſeas adjacent, and there in the then approach- 
ing ſeaſon, to uſe the utmoſt endeavours of themſelves and their 
ſhips company to take whales, or other creatures living in the 
ſea, and on no other deſign or view of profit in ſuch voyage; 
and to import the whale fins, oil, and blubber thereof, into the 
kingdom of Great Britain; (naming the port to which it is their 
intention to return) and if the maſter, after ſuch certificate 
had, and oath made, do alſo become bound, with two ſufficient 
ſecurities, unto his Majeſty, his heirs and ſucceſſors, in the pe- 
nalty of ſuch ſum as ſhall be equal to treble the bounty intended 
by this act (which bond the ſaid collector, with the approba- 
tion of the comptroller, is hereby required to take, and is to be 
in force for the term of three years, againſt the maſter and ſure- 
ties, for the faithful dealing of the ſaid maſter and ſhip's com- 
pany, in regard to the faid ſhip and voyage) then, and in all 
ſuch caſes, it ſhall and may be lawful for any three or more of 
the commiſſioners of the cuſtoms in England or Scotland reſpec- 
tively, for the time being, on receiving ſuch certificates and 
oaths made, and it being certified to them by the collector and 
comptroller of ſuch port, that ſufficient ſecurity hath been given 

as aforeſaid, to give and grant, and they are hereby required to 


give 
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give and grant, to the maſter and owners of ſuch ſhip, full li- 
cence and authority to proceed on ſuch voyage as aforeſaid. 


4. AnD to prevent any diſputes that may act, whether A ip 
be properly qualified, and duly fitted out for the whale fiſhery, 
according to the true intent and meaning of this act, and intitu- 
led to a certificate thereof from the cuſtom-houſe officers ; It is 
hereby enacted, That every ſhip of the burthen of two hundred 
tons, deſigned for this fiſhery, ſhall, and is hereby obliged 
to have on board forty fiſhing lines, of one hundred and twenty 
fathom each, forty harpoon irons, four boats, with ſeven men 
(including a harpooner, a ſteerſman, and a line-manager, to each 
boat, making in the whole twenty-eight men, beſides the ma- 
ſter and ſurgeon) with fix months proviſions, at the leaſt, for 
ſuch number of men; and every ſhip of larger burthen an in- 
creafe of ſix men, one boat, ten ſuch lines, and ten harpoon 
irons more, for every fifty tons above the faid two hundred tons, 
together with proviſions in proportion; and every ſhip, which 
ſhall be ſo employed in the faid fiſhery, ſhall have on board an 
apprentice, indentured for the ſpace of three years at the leaſt, 
for every fifty tons burthen, who ſhall be accounted as one of 


the number of men required to be on board ſuch ſhip as afore- 
ſaid. 


5. Ax p be it further enacted by the authority aforeſaid, That 
on the return of ſuch ſhip to the port to which the maſter and 
mate declared, on oath, their intention. to return, the proper 
officers of the cuſtoms, at ſuch port, ſhall immediately repair 
on board, and view the condition of ſuch ſhip and her lading, 
and cettify the ſame, together with their obſervations thereon, 
as alſo the real tonage of the ſaid ſhip, and the ſaid officers are 
alſo to take an account or ſchedule of the names of the maſter, 
mate, and other perſons on board, diſtinguiſhing therein« the 
harpooners and perſons more immediately employed in the ſaid 
fiſhery, and to certify the ſame ; and the maſter and mate ſhall 
make oath before the collector and comptroller (who are hereby 


I im pow- 
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impowered and required to adminiſter the ſame) on the back of, 
or annexed to the licence granted as aforeſaid, which they are 
hereby then required to deliver up, that they did, in purſuance 
thereof, (mentioning the day of their departure) proceed in a 
voyage directly to the places aforeſ.id, and have not ſince been 
on any other voyage, or purſued any other deſign, or view of 
profit ; and that they did there (mentioning the time of their 
Nay in thoſe ſeas) uſe their utmoſt endeavour of themſclves, and 
their ſhip's company, to take whales, and other creatures living 
in thoſe ſeas; and that all the whale fins, oil and blubber im- 
ported (if any) in ſuch ſhip, was really and bona fide caught and 
taken in the ſaid ſeas, by the crew of ſuch ſhip only, or with 
the crew of ſome other Britiſh ſhip licenſed for that voyage, 
purſuant to the directions of this act; all which ſchedule, cer- 
tificate, licence, and oath, ſhall be tranſmitted by the col- 
lector and comptroller of ſuch port, to the reſpective com- 
miſſioners for that part of Great Britain from whence the 
hip departed with her licence; and ſuch commiſſioners be- 
ing fully ſatisfied of the faithful dealings of the maſter, and 
other perſons employed in ſuch ſhips, with reſpect to ſuch voy- 
age and fiſhery, ſhall, on demand, cauſe payment to be made 
to the maſter or owners, or to his or their aſſigns, by the re- 
ceiver-general of the cuſtoms for that part of Great Britain from 
whence the ſhip departed, the bounty or premium following, 
according to the admeaſurement of ſuch ſhip duly certified as 
aforeſaid ; (that is to fay) for every ſuch ſhip as ſhall proceed 
on the ſaid fiſhery, from the twenty-fifth day of December, one 
thouſand ſeven hundred and ſeventy- one, to the twenty-fifth day 
of December, one thouſand ſeven hundred and ſeventy-fix, the 
ſum of forty ſhilling per ton; and for every ſuch ſhip, as ſhall. 
proceed on the ſaid fiſhery from the twenty-fifth day of Decem- 
ber, one thouſand ſeven hundred and ſeventy-fix, to the twenty- 
fifth day of December, one thouſand ſeven hundred and eighty- 
one, the ſum of thirty ſhillings per ton ; and for every ſuch ſhip 
as ſhall proceed on the ſaid fiſhery from the twenty-fifth day of 
December, one thouſand ſeven hundred and eighty-one, to the 


twenty- 
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twenty-fifth day of December, one thouſand ſeven hundred, and 
uns ſix, the ſum of twenty ſhillings per ton. b 


as 1 and it is hereby farther.enaftediby the 
authority aforeſaid, That no perſon, or perſons, ſhall be allowed 
or intitled to receive the bounty herein before granted, for any 
ſhip which ſhall proceed upon the ſaid whale fiſhery, from any 
part of Great Britain, after the twenty-fifth day of December, 
one thouſand ſeven hundred and ſeventy-one, unleſs ſuch ſhip 
ſhall fail from, the port where the ſhall be ſurveyed and cleared 
directly on ber intended fiſhery, on or before the tenth day of 
April in each and every year, and ſhall continue with her crew 
in the Greenland Seas, or Davis's Streights, or the adjacent ſeas, 
diligently endeavouring to catch whales, or other creatures living 
in thoſe ſeas, and ſhall not depart from thence before the tenth 
day of Auguſt then following, unleſs ſuch ſhip ſhall be laden 
with the blubber and fins of one whale, caught by the crew _ 
thereof, or with the aſſiſtance of the crew of ſome other licenſed 
ſhip, [before that time; or ſhall, be forced, by fome unavoid- 
able accident ot neceſſity, to depart ſooner from thoſe ſeas, 
which accident or neceſlity ſhall be verified on the oaths of. the 
maſter and mate belonging to ſuch ſhip, upon her return from 
the ſaid fiſhery, before the collector and comptroller of the cuf- 
toms at the port where the ſhall arrive, who. ſhall tranſmit the 
lame, together with the ſchedule, licence, and other documents, 
by this act required, to the reſpective commiſſioners. of the 
cuſtoms for that part of Great Britain, from whence ſuch ſhip 


departed with * licence. 


8. And he it — enacted by the authotity aforeſaid, 
That it ſhall and may be lawful to and for the commiſſioners. of 
the cuſtoms in England and Scetland reſpectively, to order their 
reſpective receivers-general of the cuſtoms, in caſe the monies 
remaining in their hands, ariſing from the old ſubſidy, hall 
not be ſufficient, at any time or times duting the continuance 
of this act, to ſatisfy the faid bounty of forty ſhillings per ton, 
thirty ſhillings per ton, and twenty ſhillings ber ton, duru . 
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ſeveral periods herein before limited, payable on all ſhips em- 
ployed in the faid fiſhery, according to the directions of this 
preſent act, to pay the ſame out of any monies that ſhall be in 
their hands, ariſing from any of the duties and revenues wider 
their management reſpectively. _ eee 


9. AND be it further enacted by the authority aforeſaid, That 
the commiſſioners of his Majeſty's cuſtoms for Eng/and and Scot- 
land, reſpectively, ſhall, at the beginning of every ſeſſion of 
parliament, lay before both houſes of parliament an account in 
writing under their hands of what number of ſhips: have been 
employed in the whale fiſhery to Davids Streights, and the Green- 
land Seas, with their reſpective names and burthens, from whence 
they were fitted out, and at what port in Great Britain they 
were diſcharged, and alſo what quantity of oil, or whale fins 
each ſhip ſhall have imported. 


10. AWD whereas it hath been found by experience, that 
ſhips under the burthen of two hundred tons are fit for the ſaid 
fiſhery ; Be it therefore enacted and declared by the authority 
aforeſaid, That every owner or owners of any ſhip or ſhips, 
ander the burthen of two hundred tons, which ſhall be em- 
ployed in the faid fiſhery, who have conformed themſelves, in 
all reſpects, to the rules and directions herein before preſcribed 
to the owners of ſhips of two hundred tons, ſhall be intitled to 
the ſaid bounty, as herein before limited, according to the ad- 
meaſurement of ſuch ſhip or ſhips reſpectively. 


11. PROVIDED always, and be it enacted by the authority 
aforeſaid, That no ſhip, to be employed in the ſaid fiſhery, al- 
though the be above the burthen of four hundred tons, ſhall be 
intitled to a larger bounty than a ſhip of four hundred tons 
would be intitled to. 


12. PROVIDED alſo, That nothing in this preſent act con- 
tained ſhall extend, or be conſtrued to extend, to oblige the 


owner 
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owner or owners of any ſhip above the burthen of four hun- 
dred tons in order to intitle him or them to the ſaid bounty, 
to fit out, equip, and man, any ſuch ſhip, otherwiſe than as a 
ſhip of the burthen of four hundred tons only is, by this preſent 
act, required to be fitted out, equipped, and manned. 


13- AND whereas applications have heretofore been made to 
parliament for the bounty on ſhips employed in the ſaid fiſhery, 
that have happened to be loſt at ſea before their return to Great 
Britain, and a doubt hath ariſen whether the ſaid bounty may 
be lawfully infured by the owner or owners of ſuch ſhips; for 
obviating ſuch. doubt, and for preventing any future applications 
to parliament for the bounty on any ſuch ſhips, be it declared 
and enacted by the authority aforeſaid, That it ſhall and may be 
lawful for the owner or owners of any ſhip employed, or de- 
ſigned to be employed, in the ſaid fiſhery, to inſure the bounty 
which ſuch owner or owners would be intitled to upon the re- 
turn of ſuch ſhip to the port to which the maſter and mate of 
ſuch ſhip ſhall have declared on oath their intention to return, 
and on the performance of all the matters directed and appoint- 


ed by this preſent act to be performed for obtaining the ſaid 
bounty. 


14. AND be it further enacted by the authority aforeſaid, 
That from and after the twenty-fifth day of December, one thou- 
ſand ſeven hundred and ſeventy-one, for and during the ſpace of 
fifteen years, to be computed from the ſaid twenty-fifth day of 
December, one thouſand ſeven hundred and ſeventy-one, every 
ſhip built or fitted out in any of his Majeſty's dominions in Ame- 
rica, not being more than two years old from the firſt building, 
that proceeds from any port in his Majeſty's American domi- 
nions on the fiſhery aforeſaid, manned and navigated as by the 
laws now in force is directed, which ſhall, before the proceeds 
on ſuch voyage, be viſited by the proper officer or officers of the 
cuſtoms belonging to ſuch port, who ſhall take an account of 
the tonage thereof in ſuch a manner as is herein before directed 
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concerning Britiſh ſhips which ſhould be intitled to the benefits 
of this act, and ſhall certify ſuch his or their viſitation, exami- 
nation, and admeaſurement, to the governor or commander in 
chief of the place where ſuch ſhip: ſhall be fitted out, or to the 
naval officer of ſuch port; and if it appear, by the ſaid certifi- 
cate of ſuch officer or officers, that ſhe had, at the time of giv- 
ing ſuch certificate, on board ſuch a number of men, ' provi- 
ſions, boats, fiſhing-lines, and inſtruments, to be uſed in ſuch 
fiſhery as is herein before required of Brit;/h ſhips which ſhould 
be intitled to the benefit of this preſent act, and that ſhe is a 
ſhip ſtrongly built, and otherwiſe a ſhip proper for ſuch voyage 
and fiſhery, and had, at the time of granting the ſaid certificate, 
on board, among her crew, ſuch a number of harpooners, ' 
ſteerſmen, and line-managers, who had before been employed 
in ſuch voyages (the names of ſuch perſons to be contained in 
ſuch certificate, according to the directions aforeſaid concerning 
Britiſh ſhips to be employed in the ſaid fiſhery ; and if the o-. 
ner or owners, and maſter, or chief officer of ſuch ſhip, 'ſhall, 
in writing, at the foot of ſuch certificate, make ſuch oath be- 
fore the governor, commander in chief, or naval officer (who 
are hereby impowered and required to adminiſter ſuch oath) as 
is herein before required of the owner or owners, and maſter, 
or chief officer of ſuch Bri7;þ ſhip as aforeſaid, and likewiſe 
that ſuch ſhip is not more than two years old from the firſt 
building thereof; and if the maſter ſhall likewiſe, after ſuch 
certificate had, and oath made, become bound with: ſuch fure- 
ties in ſuch penalty and condition as herein before is required to 
be given by the maſter of | {ſuch Britiſb ſhips as aforeſaid, which 
ſaid bond is hereby required to be taken by the governor, or 
commander in chief, or naval officer of ſuch place, from hence 
the ſaid ſhip is. fo fitted out, then, and in all ſuch caſes, it ſhall 
and may be lawful for the ſaid governor, or commander in chief, 
or naval officer, and they are hereby required to give and grant 
to the maſter and owners of ſuch ſhip, full licence and autho- 
rity to proceed on ſuch voyage. 


15. AND 
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1g. AND be it futther enacted by the authority aforeſaid, 
That on the arrival of ſuch ſhip at the port in Great Britain, to 
which the ſaid maſter and mate declared on oath they intended 
to procetd aften their intended voyage to the Greenland, Seas, or 
to Davivs Streights, ot to the ſeas adjacent, or on their arrival. 
at ſome other port of Great Britain where they ſhall unload, the 
proper officers of the cuſtoms of ſuch port ſhall proceed in ſuch 
manner, and make ſuch ſchedule as is herein before directed, 
concerning Britiſh ſhips who were to be intitled to the benefits 
of this act; and ſuch ſchedule, certificate, licence, and oath, 
ſhall be tranſinitted to the reſpective commiſſioners» of his Ma- 
jeſty's cuſtoms for that part of Great Britain in which. fuch- ſhip 
ſhall arrive, after her ſaid voyage. to the Greenland Seas, on Da- 
vis's Streights, or the ſeas adjoining; andi ſueh commiſſioners; 
being ſatisfied of the faithful dealings of the maſter, and other 
perſons employed in ſuch ſhip, with reſpect to ſuch! voyage and 
fiſhery, ſhall, on demand, cauſe payment to be made to the 
maſter, or owners, or to his or their aſſigns, by the reeeiven- 
general of the euſtams of that part of Great Btztain at which 
the ſaid ſhip ſhall- arrive as aforeſaid, of the like ſum per ton, 
according to the admeaſurement of ſuch thip duly-certified. as 
aforeſaid, and in like manner, as to the owners-antd maſters of 
Briti(/ ſnips who are intitled to the ſaid n by virtue a 
eee 9:6 os 2 (24 1 92 Des nad: 


6 Aub be it be enacked by the nithedity afarefaid,/ 
That all, ſhips. that (hall be. fitted out in America: far. the ſaid 
fichery, | after having conformed to all the aforeſaid rules and re- 
ſtrictions, ſhall ſail. from ſuch port, here ſurveyed, directly on 
her intended fiſhery on or before the firſt day of May, and ſhall 
not depart ar leave Davis Streights, or Greenland, and ſeas ad- 
jacent, before the twentieth day of Auguſt, unleſs ſuch: ſhip ſhall 
be laden with the blubber and fins of one wbale,. caught by the 
crew thereof, or with the aſſiſtance of the crew of--ſame: other 
licenced ſhip before that time, or ſhould meet with any unavoid- 


able accident, ſo as to endanger the lives of the ſhip's crew, 
| which 
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which accident ſhall be declared on the oaths of the maſter and 
mate, carpenter, harpooners, line-managers, - boat-ſteerers and 
ſurgeon belonging to ſuch ſhip, upon her return from the ſaid 
fiſhery, - before the collector and comptroller of! the cuſtoms at 
the port where ſhe ſhall arrive, who ſhall tranſmit the ſame to 
the commiſſioners of his Majeſty's cuſtoms-in England ot Scot- 
land reſpectively; and in caſe of any irregular -proceedings con- 
trary hereunto, every ſhip ſo een (hall loſe the benefit of 
this 0 


17. AND for the further encouragement of Auwiele flickr, 
in the gulph and river of Saint Laurence, and on the coaſts of 
his Majeſty's colonies in America, Be it further enacted by the 
authority aforeſaid, That for and during the ſpace of fifteen 
years, to be computed from the ſaid twenty-fifth day of Decem- 
ber one thouſand ſeven hundred and ſeventy-one, it ſhall and 
may be lawful to and for any perſon or perſons, to import in 
ſhips belonging to his Majeſty's ſubjects, (whereof the captain 
or maſter; and three-fourths of the mariners, -are his Majeſty's 
ſubjects) whale fins, taken from whales caught by any of his 
Majeſty's ſubjects in the gulph or river of Saint Laurence, or in 
any ſeas on' the coaſts of any of his Majeſty's colonies in America, 
without paying any cuſtom, ſubſidy, or duty for the ſame, other 
than and except the rate or duty commonly called The 9/4 Subſidy, 
granted by an act made in the twenty-fifth year of the reign of 
King Charles the ſecond, intituled, An a? for the-encour agement 
of the Greenland and Eaſtland trades, and for the better ſecuring the 
plantation-trade, for and during the term aforeſaid; any law or 
ſtatute to _ contrary thereof beg Ae 


18. Provipap e 1 be it further enacted by the au- 
thority aforeſaid, That nothing in this act contained ſhall extend, 
or be conſtrued to extend, to allow the importation of ſuch 
whale fins, without paying any cuſtom, ſubſidy, or duty, other 
than except the ſaid rate or duty, commonly called The old Sub- 
fidy, unleſs the captain, maſter, or other commanding officer of 
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the ſhip ot veſſel, or the perſon importing the ſame, ſhall firſt 
make oath before one of the principal officers of the cuſtoms in 
the port or ports of importation, (Who is and are hereby autho- 
riſed and required to adminiſter ſuch oath) that all the whale fins 
imported in ſuch ſhip or veſſel, were to the beſt of his know- 
ledge and belief, really, and bona fide, the fins of whales eaught 
and taken in the gulph or river of Saint Lawrence, or in the ſeas 
or the coaſts of ſome of his Majeſty's colonies in America, by 
the crew of ſuch ſhips and veſſels only, whereof the owner or 
owners, the captain or maſter, and three-fourths of the mari- 
ners were his Majeſty's ſubjects. 


19. AND whereas the Greenland fiſhery trade cannot be care 
ried on without a certain number of men who are uſed to the 
ſaid fiſhery, which, nevertheleſs, is intended as a nurſery of able 
and hardy ſeamen, for the public ſervice in the royal navy; Be 
it therefore enacted by the authority aforeſaid, That no har- 
pooner, line-manager, or boat-ſtcerer, who ſhall be in, or be- 
long to any ſhip or veſſel in the Greenland fiſhery trade, and 
whoſe name (diſtinguiſhing the capacity in which the perſon ſo 
named is to act) ſhall be inſerted in a liſt, which is hereby re- 
quired to be delivered on oath, by the owner of ſuch ſhip, to 
the colleQor of the cuſtoms at the port from which ſuch ſhip 
is intended to proceed upon the ſaid fiſhery, (which oath ſuch 
collector is hereby impowered and required to adminſter) ſhall 
be impreſſed from the ſaid ſervice, and that any ſuch harpooner, 
line- manager or boat-ſteerer, may, during the time of the year 
that he or they are not employed in the faid fiſhery, fail in the 
colliery trade, upon giving ſecurity, to the fatisfaftion of the 
commiſſioners of the cuſtoms, that he or they will proceed in 
the ſaid ſhip or veſſel to the Greenland Seas, or Davis's Streights, 

on the whale fiſhery, the next ſeaſon: and tha every ſeaman, or 
common mariner, Who after the firſt day of February, in any 
year during the continuance of this act, ſhall be entred to ſerve 
on board any ſhip, which ſhall be: intended- to proceed on the 
ſaid fiſhery, in the following ſeaſon, whaſe name ſhall be inſerted 


in 
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in 2 liſt to be delivered as afoteſaid, and who ſhall have given 
ſecurity, to the ſatis faction of the commiſſioners of the cuſtoms, 
to proceed, and ſhall proceed accordingly, ſhall be privileged; 
and exempt from bein impreſſed from or out of the ſaid ſervice, 
from the firſt day of Februgry, till after the expiration of the 
then next ſeaſon for the ſaid fiſhery, and until the voyage home 
from thence ſhall be fully completed and ended and no longer; 
any uur, cuſtom, or "ew to the eure 
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An Att for incorporating the Members of -a '$ vetety, commonly colled 

tbe Marine Society; and their Sucreffors, 10 be #leBhed las therein is 
mentioned, and for ile better . 1mpowering and ö oped to 
wid on their Chartzable and uſeful Deſigns.” 


14 Lan 3: 

Sees. 4. W H E R EA 8 in June, one 8 hun- 
8 3 dred and fifty-ſix, a ſociety was inſtituted 
dee certain regulations for fitting and placing out men and 
boys to the ſea ſervice, and other charitable purpoſes commonly” 
called the marine ſociety, which ſaid ſociety, during the late 
war with France and Sparn, and at different times fince the con- 
cluſion thereof, by the voluntary donations and ſubſcriptions of 
charitable and well-diſpoſed perſons (amongſt other charities) 
clothed and fitted out five thouſand. four hundred and fifty-one 
landmen, to ſerve as ſcaman on board his Majeſty's ſhips; and 
alſo clothed, fitted, and placad out as ſervants or apprentices to 
officers in the King's ſhips, and to the merchants, ſervice at ſea, 
fix thoufand three hundred and fix boys, who had no viſible 
means of ſupport,” and who voluntarily offered themſelves: and 
whereas experience hath ſhewn, that the {aid ſociety hath been 
hitherto. of conſiderable uſe and am advantage to the nation; and 
it is apptehended that the ſaid ſociety, if countenanced and ſup- 
ported by the laws of this realm, and eſtabliſhed upon a reſpec- 
table, and permanent foundation, and veſted with proper powers 


for 
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for enabling them to carry into execution: their charitable de- 
ligns. (that is to ſay,) the fitting out and apprenticing, or pla- 
_cing out, poor diſtreſſed boys, to and for the ſervioe of the royal 
navy, and to and fer the ſervice of other ſlips anll veſſels, the 
property of, and belonging to ſubjects of the King of Great 
Britain, would be of much more extenſive uſe, and a ſtill greater 
benefit and adyantage to theſe kingdoms, as being a means of 
ſupplying his Majeſty's ſhips in time of war,: with ſeamen pro- 
perly bred up and qualified for that ſervice, and contributing to 
the commercial intereſts of the nation in time of peace; and alſo 
by afliſting the inward policy thereof, in providing for the idle 

and conſequently, moſt dangerous members of ſociety: but as it 
is apprehended, that theſe ſalutary meaſures cannot be conducted 
with any degree of vigour, nor theſe uſeful ends attained in 
their full extent, without the aid and authority of Parliament; 


may it therefote pleaſe your moſt excellent Majeſty, that it may 


be enacted and he it enacted: by the King's moſt excellent Ma- 
jeſty, by and with: the advice and conſent of the Lords fpiritual 
and temporal, and Commons, in this preſent Parliament aſſem- 
bled, and by the authority of the ſame, That the right honour- 
able Nabert Lord Rowmey baron of Romney, the right honourable 
Robert Lord Clive baron of Piaſſey, in the kingdom of Þrefand, 
knight of che moſt honourable order of the Bath, Sir Miilium 
Dotben baronet, Sir George Pacuche knight of the moſt honourable 
order of the Bath, Barlow Trecotbich, Beeſton Long, Thomas Naſh, 
Jobn Thornton eſquires ; the right honourable Thomes Harley, Sir 
William Mayne baronet, the honourable Chaim Marſtum, the 
reverend Dr. Glaſe, Charles Gray, Richard Oliver, Hitbeny Baton, 
Fobn Fulimo Aerftein, Michael Adolphus, Philip Afﬀlict, Yobn 
Blackburn, Frederick Bull, Thomas Bennet, Lewis Cheauvett, Jobn 
Campbell, John Gormdoall, Fohn Dorrien, Yohn Ellict, Freeman 
Flower, Facoh Gunſalts," Francis Gregg, Jonas Hanway, Thomas 
Hanuaꝝ. Robert Hunter, Michel Tabs, ebe Lodge, Jobs Levy, 
James Mattheas, Dr. Thomas Munninghum, Timothy Mangles, Ro- 
bert Net!leton, Gregory Olive, George Peters, George \Patarſon, 
Join Anthony Bucker,, William Stead, Ivbu Sub, Robert Sherſon, 
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Andreu Thomſon, Harry Verelſt, William Mod, Thomas Walker, 


James Warner, and Fler Walter eſquires, ſhall, and they are 
hereby declared to be governors; and that they, and their ſuc- 
ceſlors, to be elected and named in manner herein after directed 
and appointed, ſhall be, and they are hereby declared and ad- 
judged to be one body corporate and politick, in deed and in 
name, by the name of The marine Society: and that by the ſame 


name they ſhall have perpetual ſucceſſion, and a common ſeal, 


with power to change, alter, break, and make new the ſame, 
when, and as eften as they ſhall judge the ſame to be expedient, 


and that they and their ſucceſſors, by the ſame name, may ſue, 


and be ſued, implead, and be impleaded, anſwer, and be an- 
ſwered unto,” in all or any court or courts of record, and places 
of judicature within this kingdom; and that they and their ſuc- 
ceſſors, by the name aforeſaid, ſhall be able and capable in law, 
to have, hold, receive, enjoy, poſſeſs, and retain, for the ends 


and purpoſes of this act, all ſuch ſum and ſums of money as 
have been given, deviſed, or bequeathed, or ſhall, at any time 
.or times hereafter, be paid, given, deviſed, or bequeathed, by 


any charitable or well-diſpoſed perſon or perſons, to and for the 
charitable ends and purpoſes in this act mentioned; and that 
they and their ſucceſſors, by the name aforeſaid, ſhall and may, 
at any time hereafter, without licence in mortmain, purchaſe, 
take, or receive, hold, and enjoy, any lands or tenements, which 
ſhall or may, at any time or times, be found neceſſary for erect- 


-ing buildings, and making other conveniences for the purpoſes 


of aſſembling and holding the courts and meetings, and of ex- 
ecuting and tranſacting other the affairs and buſineſs of the ſaid 
hereby-crected corporation, for any eſtate or intereſt. 


2. AND be it further enacted by the authority aforeſaid, That 
the ſaid corporation may, and they are hereby impowered to 
clothe and fit out, and bind out apprentice or apprentices, or 
place out, as ſervants to any of the commiſſioned or warrant of- 
ficers of his Majeſty's navy, or to any other of his Majcſty's 
ſubjects, from time to time, any poor or diſtreſſed boy or boys 
that 
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that ſhall voluntarily offer him or themſelves, not 7 then 
legally an apprentice or apprentices to any other perſon or perſons , 
whomſoever, with the conſent of the reſpective parents when 
known, of ſuch boys reſpectively, for ſuch term and time, and 
upon ſuch conditions, as the faid corporation ſhall think proper, 
ſo as no ſuch boy, ſo to be bound or placed out as aforeſaid, 


ſhall be obliged to ſerve, or continue in ſuch PRE FEY *4 


ſervice, longer than ſeven years. 


3. AnD be it further enacted by the 30 aforeſaid, That 
the right honourable Robert Lord Romney baron of Romney, ſhall 
be, and is hereby appointed preſident of the ſaid . 
and that the ſaid Robert Lord Ave, Sir Wi lliam Dolben, Sir 
George Pococke, Barlow Trecothick, Brefton Long, and ; Thomas 
Naſh, ſhall be, and they are hereby appointed the vice-preſi- 
dents; and that the ſaid Jun Thornton ſhall be, and he is hereby 
appointed treaſurer of the. ſaid corporation; and that the ſaid 
Sir William Mayne, Charles Marſham, Dr. Glaſſe, Charles Gray. 
Anthony Bacon, Michael Adolphus, Philip Affiick, Jobn Blackburn, 
Thomas Bennet, fobn Dorrien, Freeman Flower, Jacob Gonſales, 
Jenas Hanway, Robert Hunter, Michael James, Jabn Lodge, Jebn 
Levy, James Matthias, Ti motly Mangles, Gregory Olive, George 
Peters, Jobn Smith, Robert Sherſon, Andrew Thomſen, Harry Ve- 
rell; William Wood, Thomas Walker, and Fowler Waker, ſhall 
be, and they are hereby appointed a committee, for tranſacting 
and managing the affairs of the ſaid corporation : and the faid 
vice- preſidents, treaſurer, and committee, ſhall continue for 
the ſpace of one year only, unleſs reſpectively re- elected to the 
ſaid reſpective offices; and the ſaid preſident, or, in his abſence, 
one or more of the vice- preſidents, or the treaſurer, with any 
ſix or more of the other members of the ſaid corporation, or, in 
the abſence of the preſident, and all the vice-preſidents and 
treaſurer, any ſeven or more of the faid governors, ſhall com- 
poſe a general court : and the firſt general court ſhall be held on 
the twenty-fifth day of June one thouſand ſeven hundred and 
ſeventy-two, at their office over the Royal Exchange ; and ſhall 
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then, and from time to time, be adjourned to ſuch times and 
places, as the court Hall think neceſſary for the due execution 
of this act; and a general court of the members of the ſaid cor- 
poration ſhall be held four times at the leaſt, every year, (that 
is to ſay) on the twenty-firſt day of January, on the twenty 
firſt day of April, on the twenty-firſt day of July, and on the 
twenty-firſt day of Ofober, unleſs ſuch reſpective days ſhall hap- 
pen to fall on 2 Sunday, and in that caſe on the day following z 
or oftner, if occaſion ſhall require, upon notice thereof given, 
by the order of any five or more of the members of the ſaid cor- 
poration, afſembled at ſome weekly meeting, by publiſhing the 
ſame in the London Gazette, five days at leaſt before the holding 
every fach court: and a general court ſhall be held in the month 
of February in every year, a like notice whereof ſhall be given; 
at which court fix vice-preſidents, a treaſurer, and a committee, 
(ſuch committee to confiſt of ſuch number of the governors of 
the faid corporation, as ſuch general court ſhall think neceſſary) 
and the officers and ſervants of the faid corporation ſhall be elect- 
ed for the enſuing year; and the governors of the ſaid eorpora- 
tion, aſſembled at any ſuch general court as aforeſaid, or the 
major part of them ſo aſſembled, but no leſs than ſeven ſuch 
governors, ſhall have full power and authority, in the name of 
the faid corporation, and on their account, to apply and diſpoſe 
of the tnonies already given; and which ſhall from time to time 
be contributed and given by any perſons or perſon, on the ac- 
count of any fuch charity, and all other monies belonging or to 
belong to the ſaid hereby- erected corporation, to and for the 
purpoſes aforeſaid, and to, for, or in any other purpoſe, way, 
matter, or thing, relating to the ſaid charity, and for the bene- 
fit thereof, at their diſcretion ; and with and under their com- 
mon ſeal, to enter into any covenants and contracts, for the pur 
poſes aforeſaid, or for any other purpoſe or purpoſes for the bet- 
ter affecting and carrying on the charitable uſes and deſigns 
aforeſaid, and to do, manage, and tranſact, and determine all 
ſuch other matters and things, as ſhall to them appear neceſlary 
and N for the n or carrying on the purpoſes 

25 aforeſaid, 
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aforeſaid, and ſhall and may delegate ſuch powers and authorities 
to the ſaid committee as they ſhall think neceffary, for the more 
eaſy, ſpeedy, and effectual execution of this act; and it ſhall 
and may be lawful to and for the governors of the faid corpora- 
tion, in a general court aſſembled only, or the major part of them 
ſo aſſembled, but not leſs than ſeven ſuch governors, ſhall ſeem 
neceſſary and convenient, touching, or in anywiſe concerning 
the affairs and buſineſs of the ſaid hereby erected corporation; 
and the ſame by- laws, conſtitutions, and ordinances fo made, 
to put in uſe and enforce accordingly, and at their will and plea- 
ſure to rovoke, change, and alter the fame, or any of them; 
which faid by-laws, conſtitutions, and ordinances fo as afore- 
faid made, ſhall be duly kept and obſerved, provided the fame 
be reaſonable, and not contrary or repugnant to the flatutes cuſ- 


toms, or laws, of this kingdom, or any of the expreſs regula- 
tions of this act. 


4. PRovIDED nevertheleſs, That no fuch by-law, rule, or- 
der, or ordinance, ſhall be binding, or have any force or effect, 
until the fame ſhall have been agreed to, and confirmed by, the 


next ſucceeding general court, whether annual, quarterly, or 


extraordinary; and that the ſame method ſhall be obſerved in 
altering or repealing any ſuch by-laws, rules, orders, or ordi- 


5. AND be it further enacted by the authority aforeſaid, That 
it ſhall and may be lawful to and for the treaſurer for the time 
being of the faid hereby erected corporation, and he is hereby 
authoriſed and required, from time to time, by and with the 
conſent and approbation of the committee thereof for the time 
being, or the major part of ſuch committee, to be teſtified in 
writing under their hands, to lay out and inveſt all or any ſuch 
ſum or ſums of money, as hath ot have been given, deviſed, or 
bequeathed, or fhall, at any time or times hereafter, be paid, 
given, devifed, or bequeathed by any charitable or well diſpoſed 
3 or perſons, to and for the charitable ends, intents and 


purpoſes 
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purpoſes in this act mentioned, or any part thereof, other than 
and except ſuck and ſo much thereof, as the exigencies of the 
ſaid corporation ſhall call for the immediate application or ex- 
penditure of, in any of the public funds, in his own name, and, 
from time to time, with ſuch conſent and approbation as afore- 
ſaid, to alter and transfer ſuch funds and make fale thereof. 


6. AND it is hereby enacted and declared, That the monies 
ariſing from or by ſuch ſale or ſales, or ſo much thereof as ſhall 
not be again laid out and inveſted with ſuch conſent and appro- 


| bation as aforeſaid, in ſome other of the public funds, and alfo 


all the dividends, intereſt, and annual proceeds, which ſhall, 
from time to time, ariſe from ſuch funds, ſhall from time to 


time, be applied to and for the uſes, ends, intents and pur- 
poſes in this act mentioned. | 


7. PROVIDED always, and be it further enacted by the au- 
thority aforeſaid, that in caſe of the death or reſignation of the 


preſident, or of a vice-preſident, or treaſurer, of the ſaid cor- 


poration, it ſhall and may be lawful to and for the governors of 
the ſaid corporation, at any general court, or the major part of 
them then there preſent, but not leſs than ſeven ſuch governors, 


to nominate and appoint, a preſident, vice-preſident or vice-pre- 
fidents, or treaſurer, in the room of the preſident, vice-pre- 


ſident or vice-preſidents, or treaſurer, ſo decaſed or having re- 
ſigned. 


8. AND, to the intent that there never may be wanting a 
competant number of governors of the ſaid hereby erected cor- 
poration, and for perpetuating the ſucceſſion thereof, be it fur- 
ther enacted by the authority aforeſaid, That it ſhall and may 
be lawful to and for the governors of the ſaid corporation, at 
ſuch general court, or the greater part of them that ſhall be 
preſent at any ſuch general court to be held as aforeſaid, but not 
leſs than ſeven ſuch governors, to elect and chooſe ſome other 
fit and able perſon or perſons to be a governor or governors of 


the 
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the ſaid hereby erected corporation, in the room or place of ſuch 
of the perſons before mentioned, or to be from time to time 
elected governors as aforeſaid, as ſhall happen to depart this life, 
or ſhall refuſe to continue and remain, to be a ans or go- 
vernors. 


9. AND be it further enacted, That all queſtions upon the 
proceedings of the ſaid corporation, at any general eourt or com- 
mittee, ſhall be decided by vote; and in caſe of an equality of 
voices, the preſident or chairman ſhall have the caſting vote; 
and upon demand of any five governors of the ſaid corporation 
preſent at ſuch general court or committee reſpectively, the ſame 
ſhall be determined by ballot, to be immediately proceeded _ 
and completed. 


10. AND be it further enacted, That the governors of the 
faid corporation, at a general court, or the major part of them 
preſent at ſuch general court, but not leſs than ſeven ſuch go- 
vernors, ſhall have power, from time to time, and at all times, 
to fill up any vacancy or vacancies in the committee, and ap- 
point ſuch other officers and perſons as they ſhall think neceſſary 
to employ for the purpoſes, and in the execution of this act, 
and from time to time, to ſuſpend or remove all ſuch officers 
and other perſons, or any of them, as they ſhall think fit, and 
appoint others in caſe of death, or ſuch ſuſpenſion or removal ; 
and, may, out of the monies to be received for the purpoſes of 
this act, make reaſonable allowances to ſuch officers and other 
perſons for their ſervices : and it ſhall and may be lawful to and 
for the ſaid committee ſo to be appointed, or any five or more 
of them, at any weekly or other meeting, to ſuſpend or remove 
,any ſuch officers and other perſons; and to appoint others in 
caſe of death, or ſuch ſuſpenſion or removal, until a general 
court ſhall be held; and the governors of the ſaid corporation, 
at any ſuch general court, or the major part of them then pre- 
ſent, but not leſs than ſeven, may confirm ſuch appointment 
or appointments, or may remove ſuch officers or other perſons, 
and 
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and appoint others in their room as they ſhall think fit, and ull 
and every ſuch officers and other perſons ſhall. from time to 
time, when thereunto required by the ſaid committee, or any 
five or more of them, make and render to the ſaid committee, 
or any five or more of them, a true, exact, and perfect account 
in writing, under their reſpective hands, upon oath, to be taken 
before two ot more of the ſaĩd committee, (which oath any two 
of the ſaid committee are hereby impowered to adminiſter,) of 
all monies, which he, ſhe, or they, and every of them reſpec- 
tively, ſhall to that time have received, paid, and diſburſed by 
virtue of this act, or by reaſon of their reſpective offices ; and 
in caſe any money ſo received ſhall remain in their or any of 
their hands, the ſame ſhall be paid to the ſaid committee, or 
any five or more of them, or to ſuch perſon or perſons as they 
ſhall appoint to receive the ſame; and in caſe any ſuch officer, 
or other perſon, ſhall not make and render, or ſhall refuſe to 
verify, upon oath, any ſuch account, or to make ſuch payment 
as aforeſaid, then any one or more juſtice or juſtices of the peace 
for the county of Middleſex, or for the city of Londa ſhall and 
may, upon complaint to him or them, make inquiry of and 
concerning ſach default in a ſummary way; (as well by con- 
feſſion of the parties themſelves, as by the teſtimony of one or 
more credible witneſs or witneſſes upon oath which oath the 
faid juſtice or juſtices is and are hereby impowered and required 
to adminiſter) and if any ſuch officer or perſon ſhall be convicted 
of any ſuch offence, ſuch juſtice or juſtices ſhall, upon ſuch 
conviction commit the party offending to the common goal of 
the county of Middleſex, or of the city of London, there to re- 
main, without bail or mainprize, until he or the ſhall have 
made a true and perfect account and payment as aforeſaid, or 
until he or ſhe ſhall have compounded and agreed with the ſaid 
committee, or any five or more: of them, and have paid ſuch 
compoſition- money; which compoſition the faid committee, or 
any five or more of them, are hereby impowered to make. 


11. PROVIDED 
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11. POD always and it is hereby further enacted and 
declared, That the treaſurer for the time being of the ſaid cor- 
poration ſhall not be obliged to account with ſuch dommittee, 
or any of them, but ſhall give in his accounts, from time to 
time, when required, at a general court, there to be examined, 
and allowed or diſallowed, and. ſhall pay over all the monies re- 
maining in his hands, and transfer all the funds ſtanding in'his 
name, as treaſurer aforeſaid, to the treaſurer DH ſuc- 
ceeding him, on demand. 


12. Aus for the abe t of ſuch as ſhall be behefac- 
tors to the ſaid charity, be it enacted by the authority aforeſaid, 
That if any perſon ſhall, at one payment, pay into the hands of 
the treaſurer of the ſaid corporation for the time being, or ſuch 
perſon as ſhall be deputed for receiving the ſame, the full ſum 
of twelve pounds twelve ſhillings, or ſhall ſubſcribe and pay the 
yearly ſum of two pounds two ſhillings for the ſpace of eight 
years, for the uſe of the ſaid corporation, every ſuch perſon 
ſhall be capable of being WW i governor" Gf We fan corpora 
tion, 


13. AND it is hereby enacted and declared, That every per- 
ſon and perſons who, in conſequence of ſuch payment as afore- 
ſaid, or in purfuance'of any by-law hereafter to be made, ſhall 
be duly choſen and elected a governor of the ſaid corporation, 
ſhall, from and after ſuch election be, to all intents and purpo- 
ſes, a governor of the faid corporation, as fully and effectually 
as if the name or names of word erin gave was or were 
inſerted and anne; in this act. * 


14. Ax be it enacted by the e aforeſaid, That every 
indenture whereby any child or children reſpectively ſhall, from 
and after the twenty-fifth day of June, one thouſand ſeven hun- 
dred and ſeventy-two, be bound an apprentice or apprentices, or 
otherwiſe placed out by the faid corporation, ſhall be good and 
valid to all intents and purpoſes, although the ſame be not 

L1 ſtamped 
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ſtamped with any other ſtamp than a ſingle ſix- penny ſtamp; 
and that the age of every ſuch child or children ſhall be men- 
tioned in their indentures, which age ſhall be taken to their 
true age, ſo far as regards this preſent act, or any matter or thing 
herein contained, without any further proof thereof ; any law, 
cuſtom, or uſage, to the contrary thereof in anywiſe notwith- 
ſtanding. 


15. AnD be it further enacted by the authority aforeſaid, 
That no ſuch apprentice or apprentices, ſervant or ſervants, 
ſo to be bound or placed out as aforeſaid, ſhall be impreſſed 
into his Majeſty's ſervice at ſea, or into the ſea ſervice of his 
Majeſty's heirs or ſucceſſors, until ſuch apprentice or appren- 
tices, ſervant or ſervants reſpectively, ſhall arrive to the age of 
eighteen years. 


16. Axp be it further enacted by the authority aforeſaid, 
That all ſuch perſon and perſons as ſhall be bound oyt an ap- 
prentice or apprentices to the ſea ſervice, and ſhall ſerve out 
their reſpective apprenticeſhips not being for a leſs time than 
four years, may ſet up and exerciſe ſuch trade or buſineſs as 
they are apt and able for, in any town or place within the king- 
doms of Great Britain or Ireland, without any let, ſuit, or mo- 
leſtation of any perſon or perſons whomſoever, for or by reaſon 
of the uſing of ſuch trade or buſineſs: and if any ſuch perſon 
or perſons who ſhall have been ſo bound as aforeſaid, and ſhall 
have ſerved out their reſpective apprenticeſhips as aforeſaid, ſhall 
be ſued, impleaded, or indicted in any court whatſoever within 
the ſaid kingdoms, or either of them, for uſing or exerciſing any 
ſuch trade or buſineſs as aforeſaid, then ſuch perſon or perſons 
who ſhall have been ſo bound as aforeſaid, and fhall have ſerved 
out their reſpective apprenticeſhips as aforeſaid, making it appear 
to the ſame court where they are reſpectively fo ſued, impleaded, 
or indicted, that they reſpectively have been ſo bound as aforeſaid, 
and have ſerved out their reſpective apprenticeſhips as aforeſaid, 

ſhall 
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ſhall upon the general iſſue pleaded, be found not guilty in any 
plaint, bill, information or indiftment, exhibited againſt them 
reſpeQively ; and ſuch perſons reſpectively as, notwithſtanding 
this act, ſhall profecute their faid ſuit by bill, plaint, informa- 
tion, or indictment, and ſhall have a verdict paſs againſt them 
reſpectively, or become nonſuit therein, or diſcontinue the ſaid 
ſuit, ſhall pay unto ſuch perſon or perſons reſpectively who ſhall 
have been ſo bound aforeſaid, and ſhall have ſerved out their re- 
ſpective apprenticeſhips aforeſaid, and ſhall be ſo ſued, implead- 
ed, or indicted, double coſts of ſuit; to be recovered as any 
other coſts at common law may be recovered ; and all judges 
and jurors before whom any ſuch ſuit, information, or indict- 
ment ſhall be brought, and all other perſons whomſoever, are to 
take notice of this preſent a&, and ſhall conform themſelves 
thereunto, any ſtatute, law, ordinance, cuſtom, or proviſion, 
to the contrary in anywiſe notwithſtanding. 


17. PROVIDED always, That this act ſhall not in anywiſe be 
prejudicial to the privileges of the univerſities of Cambridge and 
Oxford, or either of them, or extend to give liberty to any per- 
ſon to ſet up the trade of a vintner, or to ſell any wine, or other 
liquors, within the ſaid univerſities, or either of them, without 
licence firſt had and obtained from the vice ane of the 
ſame reſpectively. 


18. Axp be it further enacted by the authority aforeſaid, 
That two or more juſtices of the peace, in their reſpective 
counties, and dwelling in or near any of the ports aforeſaid, 
and all mayors, aldermen, bailiffs, and other chief officers, ma- 
giſtrates of any city, borough, or town corporate, in or near 
adjoining to ſuch port or ports to which any ſuch ſhip or veſſel 
aforeſaid, having any ſuch apprentice or ſervant on board, ſhall 
at any time arrive, ſhall have full power and authority, and are 
hereby authoriſed and impowered to enquire into and examine, 
hear and determine, all complaints of hard and ill uſage from 
the ſeveral and reſpective maſters to ſuch their apprentice and 

LS apprentices, 
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apprentices, ſervant and ſervants, fo to be bound and placed as 
aforeſaid, - and reſpectively to make ſuch orders therein as now 
they are, and hereafter may be enabled by law to do in other 
caſes between maſters and apprentices, or ſetuants, in this act. 


19. AND whereas, under and by virtue of the laſt will and 
teſtament of ⸗Villiam Hickes, late a member of the company of 
merchants adventurers. of England, reſiding in the city of Ham- 
burgh, and of a decree or decretal. order of the high, court of 
Chancery of Great Britain, bearing date the twenty- third day of 
June, one thouſand ſeven hundred and ſeventy, made in a cer- 
tain cauſe, wherein his Majeſty's attorney general, at the rela- 
tion of the ſaid. John, Thornton, Eſq; on the behalf of himſelf 
and the other members of the ſaid marine ſociety; and alſo the 
ſaid other members and informants. and plaintiffs, and Charles 
Jobnſtone, and others are defendants; the ſaid ſociety is intitled 
to eleven full and equal twentieth parts, (the whole unto twenty 
equal parts to be divided, ) of the ſum of twenty thouſand: 
pounds, in caſe the eſtate and effects of the ſaid William Hickes 
will extend to pay the ſame: and whereas, in reſpect of what 
the ſaid ſociety are ſo intitled unto, there is now ſtanding in the 
books of the governor and company of the bank of England, in 
the name of the accomptant general of the ſaid court of Chan- 
cery, and to the credit of the ſaid cauſe, in truſt for ſaid marine 
ſociety the ſum of five thouſand five hundred and ſeventy-one- 
pounds twelve ſhilling and four-pence,. bank three per centum, 
conſolidated annuties, the dividends of which are applied to effect 
the charitable deſigns of the faid ſociety, purſuant to the faid 
will and decree : now, it is hereby enacted and declared by the 
authority aforeſaid, That the ſaid ſum of five thouſand five hun- 
dred and ſeventy-one pounds twelve ſhillings and four-pence,, 
bank three per centum conſolidated annuities, and all. and every 
ſum or ſums of money to which the faid marine ſociety is or 
may be intitled, under, or by virtue of the ſaid will and decree, 
or decretal order, together with the intereſt, dividends, and 


produce thereof, ſhall be, and is and. are hereby fully and abſo- 
lutely 
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lately veſted in the ſaid hereby- erected corporation; and that 
the ſaid corporation, at any general court or courts, to be held 
in purſuance of this act, ſhall have, and the ſame is hereby veſted 
with full power and authority, from time to time, to apply and 
diſpoſe thereof, and of every or any part thereof, to and for 


the charitable purpoſes of the ſaid corporation, 1 to the 
will of the ſaid William Hickes. 


20. AND be it further enacted, That if any action ſhall be 
brought, or ſuit commenced againſt any perſon or perſons, for 
any thing done in purſuance of this act, or in relation to the 
premiſes, or any of them, every ſuch action or ſuit ſhall be laid 
or brought within fix months next after, in the county or place 
where the fact was done, and not elſewhere; and the defen- 
dant or defendants, in ſuch action, may plead the general iſſue, 
and give this act and the ſpecial matter in evidence, at any trial 
to be had thereupon, and that the ſame was done in purſuance, 
and by the authority of this act: and if the ſame ſhall appear to 
have been ſo done, or if any ſuch action or ſuit ſhall be brought 
within the time before limited, or ſhall be brought in any other 
county or place than as aforeſaid, then the jury ſhall find for the 
defendant or defendants; or if the plaintiff or plaintiffs ſhall 
become nonſuit,. or ſuffer a diſcontinuance of his, her, or their 

action or actions; or if a verdict ſhall paſs againſt the plaintiff 
or plaintiffs, or if, upon demurrer, judgment ſhall be given 
againſt the plaintiff or plaintiffs, the ſaid defendant ſhall have 
double coſts, and ſhall have ſuch remedy for recovering the 
ſame, as any defendant or defendants. hath or have for coſts, in 
other caſes, by law. 


21. AND be it further enacted by the authority aforeſaid, That 
this act ſhall be deemed and taken to be a public act; and ſhall 
be judicially taken notice of as ſuch by all judges, juſtices, and 
ethers, without ſpecially pleading the ſame. | 


13 Geo. 
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13 Geo. 3. Cap. 26. A. D. 1773. 


An AF to prevent Abuſes in the Sale of Shares of Britiſh built Ships, 
40 Foreigners. | 


ND whereas notwithſtanding the proviſion made by 

the acts 12 Car. 2. and 7 and 8 Vil. 3. many incon- 
| veniences have ariſen, and may hereafter ariſe by foreign- 
ers, or other perſons not natural-born ſubjects of his Majeſty, 
becoming poſſeſſed of, and intitled unto, any part or ſhare of 
zny Britiſh ſhip or veſſe] whatſoever, belonging only to na- 
tural-born ſubjects of his Majeſty, whereby the other part owners 
of ſuch ſhip or veſſel cannot obtain the regiſter required by the 
(aid act of the ſeventh and eighth years of his ſaid late Majeſty 
King William the third, for the ſecurity of the navigation of 
ſuch ſhip or veſſel ; whereby the trade and commerce of this 

kingdom hath been and may be greatly hindered and obſtructed ; 
For remedy whereof, may it pleaſe your Majeſty, by and with 
the advice and conſent of the Lords ſpiritual and temporal, and 
Commons, in this preſent Parliament aſſembled, and by the 
authority of the ſame, That no foreigner or other perſon or per- 
ſons whatſoever, not being a natural-born ſubject of his Majeſty, 
his heirs or ſucceſſors, ſhall be intitled to, or ſhall purchaſe or 
contract for any part or parts, ſhare or ſhares, of any Britiſh 
ſhip or veſſel whatſoever, belonging only to natural-born ſub- 
jects of his Majeſty, his heirs or ſucceſſors, without the conſent 
in writing of the owner or owners of three-fourth parts in valuę 
at leaſt of ſuch ſhip or veſſel, for that purpoſe firſt had and ob- 
tained, and indorſed on the certificate of the regiſter of ſuch ſhip 
before two witneſſes ; and all agreements, contracts, purchaſes, 
and ſales, of any part or ſhare of any Britiſb ſhip or veſſel, be- 
longing only to natural-born ſubje&s of his Majeſty, his heirs 
or ſucceſſors, made, and entred into, contracted for, or conclu- 


ded by any ſuch foreigner, or other perſon or perſons not. being 
| a 
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a natural-born ſubje& or ſubjects of his Majeſty, his heirs oz 
ſucceſſors, without ſuch conſent firſt had and obtained, and in- 
dorſed as aforeſaid, ſhall be, and are hereby declared to be ab- 
ſolutely null and void, to all intents and purpoſes whatſoever. 


13 Geo. 3. Cap. 74. A. D. 1773. 


An AF for the better aſcertaining the Tonnage and Burthen of Ships 
and Veſſels, importing and exporting Goods into and from this 
Kingdom, or hovering upon the Coaſts thereof. 


Sect. 1. HERE As by an act of parliament made in the 
ſixth year of the reign of his late Majeſty King 

George the firſt, intituled, An act for preventing frauds and abuſes 
in the public revenues of exciſe, cuſtoms, ſtamp- duties, poſi- ice, and 
houſe-money ; and by ſeveral ſubſequent acts of parliament, a rule 
is preſcribed for admeaſuring of ſhips and veſſels importing brandy 
and other ſpirits, and hovering upon the coaſts of this kingdom, 
with various goods prohibited to be imported here; but no rule 
being preſcribed by law for the admeaſuring of ſhips or veſſels 
exporting ſpirits from Great Britain into foreign parts, and in 
various other caics, where the tonnage and burthen of . ſhips or 
veſſels, trading to and trom this kingdom, is neceſſary to be 
known and aſcertained ; and it being expedient, that one certain 
rule for this purpoſe ſhould be ſettled and eſtabliſhed in all caſes, 
to prevent any diſputes that may ariſe concerning the tonnage 
and burthen of ſuch ſhips or veſſels; Be it therefore enacted by 
the King's moſt excellent Majeſty, by and with the advice and 
conſent of the Lord's ſpiritual and temporal, and Commons, in 
this preſent Parliament aſſembled, and by the authority of the 
ſame, That from and after the firſt day of Auguſt one thouſand 
ſeven hundred and ſeventy-three, the tonnage and burthen of any 
ſhip or veſſel importing or exporting brandy, or other ſpirituous 
kquors, or any other goods whatſoever, into or from this king- 
dom, or hovering upon the coaſts thereof, and where the owner 
or proprietor, or other perſon, ſhall be intitled to any bounty or 
| allowance, 
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allowance, according to the tonnage of any ſhip or veſſel, ſhall 
be neceſſary to be aſcertained and known by any act or acts of 
parliament made, or hereafter to be made, concerning the re- 
venues of cuſtom, exciſe, or ſalt- duty, the rule for admeaſuring 
ſuch ſhips or veſſels ſhall be as follows ; that is to ſay, the length 
ſhall be taken on a ſtreight line along the rabbet of the keel of 
the ſhip, from the back of the main ſtern poſt, to a perpendi- 
cular line from the fore-part of the main ſtera under the bow- 
ſprit, from which ſubſtracting three-fifths of the breadth, the 
remainder ſhall be eſteemed the juſt length of the keel to find 
the tonnage; and the breadth ſhall be taken from the out- ſide 
of the out- ſide plank, the broadeſt place of the ſhip, be it either 
above or below the main whales, excluſive of all manner of 
doubling planks that may be wrought upon the ſides of the 
ſhip, then multiplying the length of the keel by the breadth fo 
taken, and that product by half the breadth, and dividing the 
whole by ninety-four, the quotient ſhall be deemed the true 
contents of the tonnage, according to which rule the tonnage 
of all ſhips and veſſels ſhall be meaſured and aſcertained, any 
thing in the ſaid recited act of the ſixth of King George the firſt, 
or any other act or acts of parliament to the contrary notwith- 
ſtanding. | 


2. PRoOvIDED always, and it is hereby bucher enacted by the 

authority aforeſaid, That nothing herein contained ſhall extend, 
or be conſtrued to extend, to make any alteration in the method 
of admeaſuring,keels, boats, and other veſſels, uſed in carrying 
coals, purſuant to an act made in the fixth and ſeventh years of 
the reign of King William the third, intituled, An act for the 
better admeaſurement of keels and keel boats in the port of Newcaſile, 
and the members thereto belonging ; Provided alſo, That nothing 
herein contained ſhall extend, or be conſtrued to extend, to 
make any alteration in the method of admeaſuring any buſs or 
veſſel, uſed in carrying on the white herring fiſhery, purſuane 
to the ſeveral acts made for the encouragement of the Brits 
white * fiſhery. 


11 Geo. 
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Obſervations on the maritime State, 


State of the ys Nevy 1 England! in the Reign of Quren Ehabec 
The firſt Foundation of the Navigation Atts, and the Improvement 
' thereof. The Power of impreſſing Seamen, and the Antiqui 
thereof. No Statute has expreſly declared this Power to be in the 
Crown, though many of them very ſtrongly :mply if. of other 
Laws that tend to the Increaſe of Seamen, and manning the royal 
Navy. 


HE royal navy of England hath ever been its greateſt de- 
' fence and ornament ; it'is its ancient and natural ſtrength, 
the floating bulwark of the iſland, an army, from which, how- 
ever ſtrong and powerful, no danger can ever be apprehended to 
liberty ; and- accordingly i it has been affiduouſly cultivated, even 
from the earlieſt ages.” To ſo much perfection was our nayal re. 
putation arrived in the twelfth century, that the code of mara- 
time laus, which are called The laws of Oteron, and are received 
by all nations in Europe as the ground and ſubſtraction of all 
their marine conſtitutions, was confefledly compiled by our 
King Richard the firſt, at the iſle of Otero on the coaſt of France, 
then part of the poſſeſſions of the crown of Prngland> and yet, 
fo vaſtly inferior were our anceſtors in this polat to the' preſent 
age, that even in the maritime reign of Queen Elizaberh, Sir Ed. 
ward Cote thinks it matter of boaſt, that the royal navy of Eng- 
land then conſiſted of three and thirty ſhips. The preſent con- 
dition of eur marine is in great meafure owing to the falutary 
proviſions of the ſtatutes, called the navigation- acts, whereby 
the conſtant increaſe of Engl;/b ſhipping and ſeamen, was not 
* encouraged, but n unavoĩdably necelliry. 


Tus moſt beneficial atute for the trade and commerce of 
theſe kingdoms, is that'navigation-a&, the rudiments of which 
were firſt framed in 1650. _ 1 all ſhips of foreign 
nations, 
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nations from trading with any Engli/h plantations without licence 
from the council of ſtate. In 1651, the prohibition was ex- 
tended alſo to the mother country: and no goods were ſuffered 
to be imported into England, or any of its dependencies, in any 
other than Engh/b bottoms ; or in the ſhips of that European na- 
tion, of which the merchandiſe imported was the genuine 
growth or manufacture: at the reſtoration, the former provi- 
ſions were continued, by ſtatute 12 Car. 11. c. 18. with this 
very material improvement, that the maſter and three-fourths of 
the mariners ſhall alſo be Engii/b ſubjects. 


Many laws have been made for the ſupply of the royal navy 
with ſeamen ; for their regulation when on board; and to confer 
privileges and rewards on them, during and after their ſervice. 


FigsT, for their ſupply, the power of impreſſing ſeafaring 
men for the ſea ſervice, by the King's commiſſion, has been a 
matter of ſome diſpute, and ſubmitted to with great reluctance ; 
though it hath very clearly and learnedly been ſhewn, by Sir 
Michael Foſter, that the practice of impreſſing, and granting 
powers to the admiralty for that purpoſe, is of very ancient date, 
and hath been uniformly continued by a regular ſeries of prece- 
dents, to the preſent time: whence he concludes it to be a part 
of the common law. The difficulty ariſes from hence, that no 
Ratutc has expreſly declared this power to be in the crown, though 
many of them very ſtrongly imply it. The ſtatute 2 Ric. 11. c. 
4. ſpeaks of mariners being arreſted and retained for the King's 
ſervice, as of a thing well known, and practiſed without diſ- 
pute; and provides a remedy againſt their running away. By 
a later ſtatute, if any waterman who uſes the river Thames, ſhall 
hide himſelf during the execution of any commiſſion of preſſing 
for the King's ſervice, he is liable to heavy penalties. By an- 
other, no fiſherman ſhall be taken by the Queen's commiſſion, 
to ſerve as a mariner; but the commiſſion ſhall be firſt brought 
to two juſtices of the peace, inhabiting near the ſea coaſts where 
the mariners are to be taken, to the intent that the juſtices may 

| | chuſe 
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chuſe out and return ſuch a number of able-bodied men, as in 
the commiſſion are contained to ſerve her Majeſty. And, by 
others, eſpecial protections are allowed to ſeamen in particular 
circumſtances, to prevent them from being impreſſed. And 
ferrymen are alſo ſaid to be privileged from being impreſſed, at 
common law. All which do moſt evidently imply a power of 
impreſſing to reſide ſomewhere ; and, if any where, it muſt, 

from the ſpirit of our conſtitution, as well as from the frec;ent 
mention of the King's commiſſion, reſide in the crown alone. 
But beſides this method of impreſſing, (which is only defenſible 
from public neceſſity, to which all private conſiderations muſt 
give way) there are other ways that tend to the increaſe of ſea- 
men, and manning the royal navy. Pariſhes may bind out poor 
boys apprentices to maſters of merchant-men, who ſhall be pro- 
tected from impreſſing for the firſt three years; and if they are 
impreſſed afterwards, the maſters ſhall be allowed their wages. 
Great advantages in point of wages are given to volunteer ſea- 
men, in order to induce them to enter into his Majeſty's ſervice; 
and every foreign ſeaman, who during a war, ſhall ſerve two 
years in any man of war, merchant-man, or privatcer, is natu- 
ralized ipſo facto. About the middle of King William's reign, a 

ſcheme was ſet on foot for a regiſter of ſeamen, to the number 
of thirty thouſand, for a conſtant and regular ſupply of the 
King's fleet, with great privileges to the regiſtered men, and, 
en the other hand, heavy penalties in caſe of their non-appear- 
| ance when called for: but this regiſtry, being judged to be ra- 
ther a badge of ſlavery, was aboliſhed by ſtatute 9 Arn. c. 21," 


M m 2 Obſervations 


L 268 J 


Obſervations on the maritime Courts. 


Their Antiquity and juriſdiclion. The firſl Efabliſhment of the Court 
of Admiralty. of Appeals from the Admiral Court, and the Vice 
. edmiralty Courts in America. Of the Commiſſioners of Appeal. 
Aud. for the Deciſion, all. Queſtions relative to Prizes. 


= 


HH E maritime courts, or ſuch. as have power and juriſdie- 
tion to determine all maritime injuries, ariſing upon the 
feas, or in parts out of the reach of the common law, are only 
the court of Admiralty, and its courts of appeal, The court of 
Admiralty is held before the, Lord high Admiral of England, or 
his deputy, who is called the Judge of the court. According 
to Sir Henry Spelman, and Lambard, it was firſt of all erected by 
King Edward the third: its proceedings are according to the 
method of the civil law, like thoſe of the eccleſiaſtical courts 
upon which account it is uſually held at the fame place, with 
the ſuperior eccleſiaſtical courts, at Doctor's Commons in Londen, 
It is no court of record, any more than the ſpiritual courts, 
From the ſentences of the Admiralty judge an appeal always lay, 
ih ordinary courſe, to the King in chancery, as may be collected 
from ſtatute 25 Hen. 8. c. 19. which directs the appeal from the 
archbiſhops courts to be determined by perſons named in the 
Ring's commiſſion, “like as in caſe of appeal from the admiral- 
court. But this is alſo expreſly declared by ſtatute g Elia. c. 
5. which enacts, that upon appeal made to the chancery, the ſen- 
tence definitive of the delegates appointed by commiſſion ſhall 
be final. 


APPEALS from the vice-admiralty courts in America, and our 
other plantations and ſettlements, may be brought before the 
courts of admiralty in England, as being a branch of the admi- 
ral's juriſdiction, though they may alſo be brought before the 
King in council, But in caſe of prize veſſels taken in time of 

war, 
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war, in any part of the world, and condemned in any courts of 
admiralty or vice-admiralty as lawful prize, the appeal lies to 
certain commiſſioners of appeals, conſiſting chiefly of the privy 
council, and not judges delegates. And this by virtue of divers 
treaties with foreign nations, by which particular courts are 
eſtabliſhed in all the maritime countries of Europe, for'the deci- 
ſion of this queſtion, Whether lawful prize or not? for this be- 
ing a queſtion, between ſubjects of different ſtates, it belongs en- 
tirely to the law of nations, and not to the municipal laws of 
either country, to determine it. The original court, to which 
this queſtion is permitted in England, is the court of admiralty; 
and the court of appeal is in effect the King's privy council, the 
members of which are, in conſequence of treaties, commiſſioned 
under the great ſeal for this purpoſe. In 1748, for the more 
ſpeedy determination of appeals, the judges of the courts of 
Weſtminſter-ball, though not privy-councellors, were added to 
the commiſſion then in being: but doubts being conceived con 
cerning the validity of that commiſſion, on account of ſuch ad- 
dition, the ſame was confirmed by ſtatute 22 Geo. 2. c. 3. with 
a proviſo, that no ſentence given under it ſhould be valid, unleſs 
a majority of the commiliioners preſent were actually privy 
counſellors. But this did not, I apprehend, extend to any fu- 
ture commiſſions : and ſuch an addition became indeed wholly 
neceflary in the courſe of the war which commenced in 17 ;6, 

fince, during the whole of that war, the commiſſion of appedls 
was regularly attended, and all its deciſions conducted by à judge, 

whoſe maſterly acquaintance with the law of ts WESSON 
and revered 1 very ſtate in Europe, | 


Of Injuries cognizable by the Courts maritime, or Ad- 
miralty Courts. 


They have Cognizance of all Offences committed on the high Seas, but 
nat of any Thing dane at Land, nor of any Wreck of the Sea. 
Nature of the Proceedings in the Admiralty Courts. 


NJURIES cognizable by the courts maritime, or admiralty 
courts, are the next object of our enquiries. Theſe courts 
have juriſdiction and power to try and determine all maritime 
cauſes, or ſuch injuries, which, though they are in their nature 
of common law cognizance, yet being committed on the high 
ſeas, out of the reach of our ordinary courts of juſtice, are there- 
fore to be remedied in a peculiar court of their own. All admi- 
ralty cauſes muſt be therefore cauſes ariſing wholly upon the 
ſea, and not within the precincts of any county; for the ſtatute 
13 Ric. 2. c. g. directs, that the admiral and his deputy ſhall 
not meddle with any thing, but only things done upon the ſea ; 
and the ſtatute 15 Ric. 2. c. 3. declares, that the court of the 
admiral hath no manner of cognizance of any contract, or of any 
other thing, done within the body of any county, either by land 
or by water, nor of any wreck of the ſea, for that muſt be caſt 
on land before it becomes a wreck, But it is otherwiſe of things 
floatſam, jetſam, and ligan; for over them the admiral hath 
juriſdiction, as they are in and upon the ſea. If part of any 
contract, or other cauſe of action, doth ariſe upon the ſea, and 
part upon the land, the common law excludes the admiralty- 
court from ĩts juriſdiftion; for, part belonging properly to one 
cognizance, and part to another, the common or general law 
takes place of the particular, Therefore, though pure maritime 
acquiſitions, which are earned and become due on the high ſeas, 
as ſeamen's wages, are one proper object of the admiralty juriſ- 
dition, even though the contract for them be made upon land, 
pet, in general, if there be a contract made in England, and to 
be 
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be executed upon the ſeas, as a charter party or covenant, that 
a ſhip ſhall fail to Jamaica, or ſhall be in ſuch latitude by ſuch 
a day; or a contract made upon the ſea, to be performed in Eng- 
land, as a bond made on ſhip-board, to pay money in London or 
the like; theſe kinds of mixed contracts belong not to the ad- 
miralty juriſdiction, but to the courts of common law: and in- 
deed it hath been farther holden, that the. n can- 
not hold plea of any contract under ſeal. 


WHERE the admiral's court hath not original juriſdiction of 
the cauſe, though there ſhould ariſe in it a queſtion that is pro- 
per for the cognizance of that court, yet that doth not alter nor 
take away the excluſive juriſdiction of the common law: and fo 
vice verſa, if it hath juriſdiction of the original, it hath alſo ju- 
riſdiction of all conſequential queſtions, though properly deter- 
minable at common law ; wherefore, among other reaſons, a 
ſuit for beaconage of a beacon ſtanding on a rock in the ſea, may 
be brought in the court of admiralty, the admiral having an ori- 
ginal juriſdiction over beacons. In caſe of prizes alſo in time of 
war between our own nation and another, or between two 
other nations, which are taken at ſea, and brought into our 
ports, the courts of admiralty have an undiſturbed and excluſive 
juriſdiction to determine the ſame, according to the low of 1 na- 
tions. 


Tux proceedings of the courts of admiralty bear much reſem- 
blance to thoſe of the civil law, but are not entirely founded 
thereon : and they likewiſe adopt and make uſe of other laws, 
as occaſion requires; ſuch as the Rhodian law, and the laws of 
Oleron. For the law of England, as has frequently been obſer- 
ved, doth not acknowledge or pay any deference to the civil 
law, conſidered as ſuch ; but merely permits its uſe in ſach caſes 
where it judged its determinations equitable, and therefore 
blends it, in the preſent inſtance, with other marine laws; the 
whole being corrected, altered, and amended by acts of parlia- 
ment, and common uſage; ſo that out of this compoſition, a 


body 
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body of juriſprudence is exttacted, which owes its 

only to its reception here, by conſent of the crown and people. 
The firſt proceſs in theſe courts is frequently by arreſt of the 
defendant's perſon 4 andethey alſo take recognizances or ſtipula- 
tion of certain ſidejuſſons, in the nature of bail; and in caſe ol 
default, may impriſon both them and their principal : «they may 
alſo fine and impriſon for a contempt in the face of the court, 


And all this is War by immemorial uſage, grounded on 
the neceſſity of ſupporting a juriſdiction ſo extenſive, though 


oppoſite to the uſual doctrines of the common law, theſe being 
nd courts of record, becauſe i in 8550 their proceſs. is much 
bs a to, that on Ay. | | 
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Obſervations on teh or ng and of 
NE ha Policies bf Iinfurance, © Tito 8 


ZOTTOMRY (which originally aroſe from u the 
maſter of a ſlup, i in a foreign country, to e the 
ſalp in order to raiſe to refit is in the nature of s mort | 
gage of a thip, wien the owner es up money. to enable him 
to carry on his voyage, and pledges the keel or bottom of the 
ſhip (pars pro tote) as a ſecurity for the repayment. In which 
caſe it is underſtood, that if the ſhip be loſt, the lender loſes alſo 
his whole money; but if it returns lafety, then he ſhall re. 
ceive back his principal, and alſo the premium or intereſt agreed . 
upon, however it may exceed the legal rate of intereſt. And 
this is allowed to be a valid contract in all trading nations, for 
the benefit of commerce, and by reaſon of the extraordinary ha · 
zard run by the lender. And in this caſe the ſhip and tackle, 
if brought home, are anſwerable (as well as the perſon of the 
borrower) for the money lent. But if the loan is not upon tho 
veſſel, but upon the goods and merchandize, which muſt neceſ- 
farily be ſold or exchanged in the courſe of the voyage, then 
only the borrower, perſonally, is bound to anſwer the contract, 
who therefore in this caſe is faid to take up money at reſpondentia, 
Theſe 


1 


3 
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Theſe terms are allo applied to contracts, for the repayment of 
money botrowed, not on the ſhip and goods only, but on · the 
mere hazard of the voyage itſelf; when a man lends a merchant 
10091. to be employed in a beneficial trade, with condition to 
be, repaid with extraordinary inteteſt, in caſe ſuch a voyage be 
ſafely performed: which kind of agreement is ſometimes called 
foenus nauticum, and ſometimes uſura martima, But, as this gave 
an opening for uſurious and gaming contracts, - eſpecially upon 
long voyages, it WAS. enacted by the ſtatute 19 Geo. 2. c. 37. 
that all monies lent on bottomry, or at reſpondentia, on veſſels 
bound to or from the Eaft Indies, ſhall be expreſly lent only upon 
the ſhip, or upon the merchandize; that the lender ſhall. have 
the benefit of ſalvage; and that if the borrower has not on board 
effects to the value of the ſum borrowed, he ſhall be reſponſible 
to the, lender for ſo much of the principal as hath not been laid 
out, with legal intereſt and all other barges . the ſhip 
and merchandize be totally loſt, 
A baditkds fs 203 aid 

Sregugur, A policyiof inſurance. 1 men bana ＋ 
ad Bi that, upon 4,5 paying a premium equivalent to the ha- 
zard run, B. will indemnify or inſure him againſt a particular 
event. 1 is founded upon one of the ſame principles as the 
doctrine of intereſt upon loans, that of hazard; but not that of 
inconvenience. For if I inſure a-ſhip to the Levan, and back 
again, at five per cent, here I calculate the chance that ſhe pet- 
forms her voyage, to be twenty to one againſt her being loſt: 
and if ſhe be loſt, I loſe 100 J. and get 31. Now this is much 
the ſame as if I lend 1004, at the rate of eight per cent. For by 
a loan I ſhould be immediately ont of my money, the inconve- 
nience of which we haye computed equal to three per cent. if 
therefore I had aQtually lent him 100/. I muſt have added 7 /. 
on the ſcore of inconvenience, to the g 1. allowed for the hazard; 
which together would have made 8 J. But, as upon an inſu- 
rance, 1 am neyer out of my mon till the loſs aftually hap- 
pens, nothing is therein allowed upon the principle of inconve- 
nience, but all upon the principle of hazard, Thus too, in a 


N n loan, 
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loan, if the chance of repayment depends. upon the borrower's 
Life,” if is frequent (beſides the uſual rate of intereſt) for the bor- 
rower to have his life inſured till the time of repayment ; for 
which he is loaded with an additional premium, ſuited to his 
age and conſtitution. Thus, if S. has only an annuity for his 
life, and would borrow 100 J. of J. for a year, the inconvenience 
and general hazard of this loan, we have ſeen, are equivalent to 
3. which is therefore the legal intereſt : but there is alſo a ſpe- 


' Gial hazard in this caſe; for, if S. dies within the year, T. muſt 


bon the whole of his 100 / Suppoſe this chance to be as one 
do ten, it will follow, that the extraordinary hazard i is worth 100. 
Sore, and therefore, that the reaſonable rate of intereſt in. this 
dals would be fifteen per cen? But this the law, to ayoid abuſes, 
will not permit to be taken: S. therefore gives 7. the lender 
enly 5 L. the legal intereſt, but applies to G. an inſurer, and 
gives him the other 10 J. to indemnify 7. againſt the extraordi 
nary hazard. And in this manner may any extraordinary or 
particular hazard be proved againſt, which the eſtabliſhed rate 
of intereſt will not reach, that being calculated by the ſtate to 
auſwer only the ordinary and general bazard, together with the 
lender's inconvenience in parting with his ſpecie for the time. : 


- Tay nn relating to marine inſurances hath of late years 
been greatij improved by a ſertes of judicial deciſtons, which 
have now eſtabliſhed the law in fach a variety of cafes, that (if 
well and judicially collected) they would form a very complete 
* a code of commercial juriſprudence. But, being founded 

n equitable principles, which chiefly reſult from the ſpecial 
— of the caſe, it is not eaſy to reduce them to any 
general heads in mere elementary inſtitutes, Thus much may 
however be ſaid, that, being contracts, the very eſſence of 
which conſiſts in obſerving the pureft good faith and integrity, 
they are vacated by any the leaſt thadow of fraud or undue con- 
cealment : and, on the other hand, being much for the benefit 


and extention of trade, by diſtributing the loſs or gain among a 


ee en they are greatly encouraged and protected, 
| both 
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boch by connton liw/and ads of parliament, 3 
had obtained of. inſuring large ſums without having any property 
on board, which were called inſurances, intereſt or no intereſts 
and alſo of inſuring the ſame goods ſeveral times over, both of 
which were ſpecies of gaming, without. any advantage to com- 
merce, and were denominated policies; it is there» 
fore enacted, hy the ſtatute 19: Geo. II. c. 37. that all inſug- 
ances, intereſt or no jotereſt, or without farther proof of” 
intereſt. than the policy itſelf, or by way of gaming or wager- 
ing, or without benefit of ' ſalvage to the inſurer, all which had 
the ſame pernicious tendeney, ſhall be totally. null and void, 
except upon privateers, or ſhips on the Spaniſh and Portugneſs 
trade, for reaſons ſo ſufficiently obvious; and that re-affurance' 
ſhall be lawful, except the. former, inſurer ſhall he inſolvent,. « 
| bankrupt," or dead. And laſtly, that in the Zoſt-India trade, 
the lender of money on bottomry, or at rgſþondentio,. ſhall 
alone have a right to be inſured fac the money lent; and the 
borrower ſhall (in caſe of a Iaſs) recover no mote upom any 
inſurance than the ſurplus of his property, above the value of - 
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Boſon again} Sandford, Salleli, 440. dass, 
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Cd foiled by Default of a Maſter of a Ship, enplyed by the 
* Owners ; the Owners are liable, but the action muſt be 
againſt all the Part Ouners, who make but one Maſter. 


ASE againſt A. and B. part owners of a ſhip, for that 
he put goods on board, and the defendants undertook to 
carry them ſafely for hire; but yet were ſo negligent, that the 
goods were ſpoiled. Upon not guilty pleaded, in evidence it 
appeared, that C. and D. were alſo part owners, and that the 
— under the care of a maſter, to whom the goods were 
Nu 2 delivered) 
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delivered.5, aud. this being found ſpecially, - it was argued pro 
quer. that thę action is grounded on the wrong, and may be 
againſt all or any of the proprietors. There was alſo another 
doubt ſtarted, and that was, Whether the owners were liable, 
when in truth they did not undertake; but in fact the maſter 
ſuper ſe ſuſcepit ? Eyre Juſtice. held, there was no- difference 
between a land carrier, and a water carrier, and that the maſter 
of a ſhip was no more than a ſervant to the owners in the eye 
of the law ; and that the power he has of hypothecation, &c. 
is by the civil law. Ez pen Holt, C. J. The owners are liable 
in reſpect of the freight, and as employing the maſter; for 
whoever employs. another is anſwerable for him, and under- 
takes for his care: to all that make uſe of him. 2dly, The 
court held, that all the owners were liable; for they are 
charged in peint of . contract as employers, and are all equally 
iatitled to the freight: either maſter or owner may bring an 
action for the freight; but if the owners bring the action, they 
muſt all join, ergo they muſt all be joined; as the freight be- 
longs to all, ſo all are equally undertaking; and a breach of 
truſt in one, is a breach of truſt in all: as where two make 
one officer, the act of one is the act of the other. zdly, The 
court held this was not an action ex delicto, but ex qugſi contrattu ; 
and it was not the contract of one, but all; that there was no 
other tort but a breach of truſt: therefore the court gave 
judgment for the defendant, becauſe all the owners were not 


joined. 


Jefferies again Legandra. Salleld, 443. Hilary 
Term. 2 Will. & Mar. 


o Policies warranted to depart with Convoy. 


ACTION on a policy of inſurance, the defendant pleaded 
nom afſumpſit,, and the jury found the policy, by which 
the inſurers undertook againſt perils at ſea, pirates, enemies, 


Sc. from London to V. enice, warranted to depart with convoy. 
£7 
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Et per eur, the words warranted''ts depart with convoy; tneag 
only, that he will Rave” the port, and fait a e Amy 
without any wilful default in the'maſter 3 therefore, if by de- 
fault of the maſter, the ſhip is ſeparated and taken, the inſurers 
are not liable; but if there be no default, the maſter having 
done all that could be done, and the ſhip is ſeparated and taketi 
by enemies, the inſurers are Hable : ſo if the ſhip be loſt By 
ſtreſs of weather, wes infure again"theſe' by their n 
agreement. $10.19 . ; 
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"TION. on a policy o W dy the defendant at 
Londum, inſuring « ſhip from thence to the Eaft- Indies, 
—— to depart with convoy ; iand-ſhews, that the ſhip® 
went from London to the:Dolons, and from thence with conyoy, 
and was loſt... After a frivolous plea and demurrer, the caſe 
ſtogd, upon the declaration; to Which it was objected, thut 
here was a departure without convoy. Et per cur, the clauſe | 
- warranted to depart with convoy, muſt be conſtrued according 
to the uſuage among merchants, i. e. from ſuch place Where 
convoys are to be had, as the Downs, &c. Holt, C. J. contra. 
We take notice of che laws of merchants that are general, 17! 
of thoſe that are particular uſages. It is no part of the law 0 
merchants to take e in group Downs. T% 
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vn was in e admiralty againſt the lates and | hip 
which lay in the Thames, for heedleſsly running over 
another ſhip, and the defendant there moved for a prohibition. 
The plaintiff informed the court that the defendant would not 
appear, ſonhet he could have no temedy at law; upon which 
the court refuſed a ,prohibitivn, uileſs the defendant would 
appear and ory * ow 
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of 7. Joſeph. Chila ID In Error: Sal- 
held gr. Faſter Tem. 5 WAL ar. | 
Sands, ere e e 


' $ir Joſeph. Child, Gsvrrnor & che Eaſt India Company, procured 
a iter - of Grencil' for ard ber by Atimitalty Proceſs, by 


0 


Auch thn Voyage wat igt. Jury find x 5001. Damages, and Coffs. 


The Coutt agreed that the. King might lay general Bmbargoes, bur 
vt for the private Advantage of 4 particcuar Trader or 


AINTIFF Sands declared, ſetting forth the 13 Ric. 2. 

15 Ric. 2. and 2 Hen. 4. cap. 11. whieh gives the party 
grieved double damages, and 104. to the king; and that he 
was owner of a ſhip, lying in the Thames infra corpus com. laden 
with divers goods, wherein he had a fifth part to his own ſhare ; 
that the ſhip was ready to fail, and that the defendant cauſed a 
proceeding to be made in the admiralty againſt the ſhip, and 
the ſhip to be arreſted and ſtaid, gquouſque he gave ſecurity not to 
go to the Madeiras, or Eaſt Indibs, whereby he was ſtaid three 
months, 


DE 2 1 
months, and loſt his voyage ad damm 30, Ohl, un. 
jury faunfl, that the Nu India company, by charter, Frack the 
ſole trade to the Eaſt Indies and Madeiras, and. thatithe plaintäff 
was going thither and Sir Jeſepb Child, one of the defendants, 
was governor of the company, and procured an order of council 
to the. King's advocate-general to proceed in this manner, Gr. 
and that the defendants ſued this proceſs out of the court of admi- 
ralty ; and if pro guer. jury find 1500 J. damage, and 51 I. coſts, 
which. were. doubled in the judgment according to che ſtatute· 5 
Judgwent ſot the plaintiff in C. B. and none an errot brobght. 
iſt, In this caſe it was agreed, that the king might lay embar- 
gogs, but then it muſt be pra ono publica, and: not for the p- k 
vate adyantage of, a particular trader or compenys |» 71 

& Lag : btul 1 nods 29) 2b fe, 159 noifoyart'r eds 
; 2dly, Though here was but one Act, and but oneloffence, » 
yet every ſeveral perſon injured might have as tio, und be- 
cover, damages z and upon every.'conviftiony'': the::defendant - 
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no ſuit was in his name, decauſe he promoted and maaintzitect it; 
apd if he did it of his own head, then it is properly his own 
action; if as agent to the company, and by their command, 
then that coninand being to do an unlawfullact, ne vlg but 
they held a mere attorney would not be a proſecutor within 
the ſtatute. : | 
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5thly, That all five proprietors, being joint-owners, ſhould 
have joined in this action; but this being not pleaded in abate- 


the other joint-tenant not 


named, is averred in the plea, other- 
3 | 


wile 
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viſe ihe plex it Al- And note, Whether theſe were joint- 
tenants or tenants in' common, e- rr 
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FF ERD, attorney- monte; ore ee à prohibition to the 
court of admitalty, in d, ſuit᷑ there for mariaers wages, 
upon a ſuggeſtion of contract made for them at land; and the 
court held, that for conbenieney vf ſenmen, the atmiralty had 
been allowed to hold plea fbr mariners wages; but yet with 
this limitation, that if there be any ſpecial agteement by which 
the mariners are to receive their wages in any other manner 
than is uſual, or if the agreement be under ſeal, ſo as to be 
more than a parol · agreement, in ſuch caſe a probilbition ſhall 
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Tomkins againf Bernet.. Salleld 22. 2. Term. 


5 Will. 3. 
Wire Adin eo rh for tm run o- ri 


of Aſarance, 


REBY, chief fultice, ſaid, indebitatus | sf 1 lies for 
money paid by miſtake or deceit, but not for money paid 


knowingly on illegal conſideration; as the that pays it is 
particeps criminit, and there is no reaſon hat _ ſhould have 


* _ — 
Ox, 
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Ons, bound in a policy of aſſurance, believing the ſhip to 


be loſt, when it was not, paid his 'money ; and it was held; 
he might bring an A umpfit for the recovery of the ſum paid. 


Broom's Caſe. Salkeld 32. Trinity Term, 
Ae 9 Will. 3. 


Where the Admiralty bas Turiſdiftion, their Sentence binds the 


Party. And at Common Law, Court muſt take it according” 


to their Determination. 


E, by letters of mart, Cc. from the African com 
pany, took a French ſhip in the river Beſaw, near. Gans” * 


bore. Broom carries the ſhip to Africa, and the admiralty there 


condemned it. as the king's prize. . After this, Braom (old the 


ſhip at land, and applied the money to his own uſe, and came 
into Engind, and was ſued in the admiralty here for an account. 
After ſentence againſt him, he appealed, and then moved for 
a prohibition, but it was not obtained; for the ſuit here is but 
an execution of the firſt ſentence, by which the ſhip, is adjudged 
the king's prize; now the;admiralty haying a juriſdiction, that 
ſentence has bound the property ; and we cannot examine the 
property, but muſt take it according to their determination, 


which cannot be gainſaid till it be repealed upon an appeal. 


Vinkeſtone againſt Ebden. Salkeld 249. Michael- 
mas Term. 10 Will. z. | 


Port Duties, and what are diſtrainable for Payment theredf. 


TROY ER, for his anchor and fails, upon not guilty 


pleaded, a ſpecial verdi& was found, 472. That the 
mayor and burgeſſes of Newcaſtle, by cuſtom time out of mind, 
had uſed and ought to repair the port there, and had in confi- 
deration thereof a toll of 5 _ chaldron of all coals exported 
9 to 


— 
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to be paid by the exporter, and for that, by the ſame cuſtom, 
had uſed to diſtrain any thing diſtrainable; and that the de- 
fendant, being maſter of a veſſel loaded with coals intended to 
be carried out of the ſaid port, refuſed, and for this they diſ- 
trained the ſaid anchor and fails, being a part of the tackle 
belonging to the ſaid ſhip; and if this was diſtrainable, they 
found for the defandant, otherwiſe for the plaintiff: and Mr. 
Northey urged, that the concluſion of the ſpecial verdi& being 
upon a ſpecial point, the court could doubt of nothing but 
what was thereby referred to them. However, the court heard 
and over-ruled all the other objections, and held, 1ſt, That it was 
not neceſſary the town ſhould ſhew that they actually did keep 
the port in repair ; for their keeping the port in repair is not the 
conſideration, but their being bound by cuſtom to do it. 2dly,. 
That though the maſter: is not ſtrictly the exporter, yet as to 
port-duties the maſter is always looked upon as ſuch, and is the 
perſon anſwerable; for to put them to ſeek the merchant to 
anſwer duties is impracticable, and it is but reaſonable the 
maſter ſhould pay a duty for the benefit of the port, and that 
the town ſhould have the duty who are to maintain the port. 

As to the diſtreſs, it was argued, that the inſtruments of trade 
are not diſtrainable ; that the goods ſubject to the toll only can 
be taken, and this was part of the ſhip. A boat is diſtrainable, 
ergo a ſhip, and ergo a fail of a ſhip. Sed per Holt, C. J. The 
duty ariſes from the goods loaded. on board: the ſhip, with 
which the maſter is chargeable ; therefore the ſhip, and every 


thing there of the maſter's, is chargeable as well as the goods. 
And the defendant had judgment. 


Lans 
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Land againſ} mot Salteld 18. Eaſter Term, 
12 Will. 3. 


Carriers, Hoymen, and Maſters of Shi 'bs anſwerable for the | Neglect 
of thoſe that act under tbem. 


EJ*- 7. C. J. Inn-keepers, carriers, hoymen, and maſte rs 
of ſhips receive a reward, which is the reaſon why they are 


bound. to keep ſafely, and anſwer all neglects of thoſe that act 
under them, and ſo they would be, though they ſhould expreſly 


caution againſt it. And this caſe is within the ſame reaſon 
with thoſe caſes that make men reſponſable, for negligent keep- 
ing, viz. that if they could not be charged without aſſigning a 
particular negle&t, they might cheat any man living, and it 
would not be in his power to prove it. It is a hard thing to 
charge a carrier; but if he ſhould not be charged, he might 
keep a correſpondence with thieves, and cheat the owner of his 
goods, and he ſhould never be able to prove it: It would be 
hard in this caſe to put the plaintiff to prove a particular neglect 
A ſuch a multitude of under officers, _ | 


Clay again Sudgrove. Salheld 32. Trinity Term, 
12 Will. 3. 


Exerutor of « Mafter of a Ship ſus in the Atmiralty for Wages, and 
Prohibition was granted. Suit in the Admiralty for Wages, al- 
lowed to Marines, but never to the Maſter. 


H E executor of the maſter of a ſhip libelled in the ad- 
miralty for wages : * it was held by Holt, C. J. 


Fi RST, That prohibitions were not of right, but diſcretionary, 
He ſaid Hall and Wyndbam were of that opinion, but Helynge 
differed. 


O 0 2 SECONDLY; 
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SECONDLY, he held, That it was by mere indulgence that 
mariners were permitted to fue in the Admiralty for their 
Wages. 


AND this indulgence was, becauſe, the remedy in the Admiralty 
was the eaſier and better. Eaſier, uſe they muſt ſever - 
here, whereas they may join there; and better, becauſe the 
ſhip itſelf is anſwerable. But: it is againſt the ſtatute exprefly, 
though now communis error facit jus. They firſt inſtance of it is 
in Winch. 8. yet it was never allowed tha.maſter ſhoulg} ſye . 
there, nor is it reaſonable where he commences the voyage as 
Aaſter ; for though the. mariners contract upon the credit of the 
fiipznvhe maſter does contract on the credit of the owners. And 
be faid the Judges of C. B. were ofrthe.ſame oped. 0 


D In. 


Bayly againſf Grant. . 3 3. Frir rinity Term, 


Mate of a ſhip may ſue * in in the Admiralty. 


H E mate ſued the maſter for his wages in the Admiralty, 

and Mr. Raymond moved for a prohibition, becauſe the 
maſter himſelf could not ſue there, and the mate was not in 
nature of a mariner, but was to ſucceed the maſter if he died in 
the voyage. Denied per Holt, C. J. For the maſter contracts 
with the owners, but the mate contracts with the maſter for 
his wages, as the reſt of the mariners do. 


King — Perry. 3 8 23, 24. Hilary Term, 
13 Will. 3. 


Where an Obligation is ſuablr d dbe Admiralty, and where not: 
Where a Maſter may pown a Sbrp,. ce where not. 


PER Holt, C. J. An obligation taken in the Admiralty to 
appear and ſue there, is ſuable in that court, for tis a ſti- 


pulation in nature of bail at common law : But where there 
were Wirteen part owners of a ſhip, and one of them refuſed to 

Mer go to ſea, Whereupon a ſtipulation was taken for th: 
ſhare of the party refuſing, and afterwards the ſhip went het 
voyage, and this ſtipulation being put in ſuit in the court, a 
prohibition was granted, becauſe the building the ſhip, and the 
charter party were at land. 


ApJuDGED, That where a maſter pawns a ſhip at ſea, the 
Admiralty hath a juriſdiction; and note, he may pawn to re- 
lieve the ſhip in extremity, for he being conſtituted maſter of 
the ſhip, hath implicitly a power to preſerve it in caſes of dan- 
ger ; but he cannot pawn it for his own debt, becauſe he has 
neither a property or power for that purpoſe ; and if the ad- 
miralty ſhould confirm an hypothecation of that nature, a pro- 
hibition ſhall be granted. 


If a man gives a bond at ſea for a debt contracted at land, 
the Admiralty have no juriſdiction, for one thing muſt not only 
be done at ſea, but the whole muſt concur to give them juriſ- 
diction ; ſo if a debt is contracted at ſea, and a bond given for 
that debt at land, ſo if there be a contract at land, and a breach 
at. ſca, in theſe and the like cafes the common law ſhall be 


preferred. 


Anonymous 
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Anonymous. 3 Salleli 23. Hilary Term, 12 W. 3. 


Seamen loſe their Wages where a Ship is 57 _ ſhe co comes to a Port 
of Delivery. As 


PON a prohibition to a ſuit in the Admiralty for ma- 

riners wages, it was held, per Holt, C. J. That if à fhip 
is loſt before ſhe arrives to any port of delivery, the ſeamen loſe 
all their wages, but if ſhe is loſt after ſhe comes to a port of 
delivery, then they only loſe their wages from the laſt port of 
delivery but if they run away, though after they conie * A 
_ ee 1 _ 0 1 1 


Bates My Grabham. Salteld 444. December: 5 
1073. Coram Holt, C. J. At Ni if Prius at 
Guildhall. © 


Of the Alteration of a Policy after it was 3 


N caſe on a policy of inſurance, upon Non Afſumpfit pleated, 

the cafe was, Mr.'Cri/p being at the Veſt-Indies, ſent a let- 
tet to Bates to inſure goods on the Mary Galley, of St. Chriſtopher's, 
Captain A. Hill, Commander at London: Bates carried the let- 
ter to Subs, who writ policies, and he by miſtake made the 
inſurance on the Mary, Captain Haſſewocd, Commander, Ec. 
This policy thus made was ſubſcribed by the defendant : The 
Mary Gatlty was loſt, and then Stubbs applied to the treaſurers 
to conſent to alter the policy, to which they agreed, and the 
miſtake was mended. It was objected at the trial, that the 
Mary was a ſtouter ſhip than the Mary Galley, and that the 
inſurers ought to have an increaſe of premium for the alteration ; 
But it was held by Holt, C. J. That the action will lay, and 
that the miſtake might be ſet right, and that Su was a good 
witneſs ; and he cited this caſe, which happened when Pem- 


2 Jer ton 
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berton was Chief Juſtice. *. K wag made from Archangel. 
to the Downs, and from the Downs to Legbern; but there was: 
a paròl agreement at the ſame time, that the policy. ſhould not 
commence till the ſhip came to ſuch a place; and it was held. 
the parol agreement ſhould avoid che - 


Anonymous. Sal 44. Hilary Tem, r Ann. 


4 ar eue fared by abs Gerais in et and 
er e- ad | 
* © 4. 4h 157 ; 
"HE queſtion was, Whether, the. Fr ES liable 7 


Lord Chief Juſtice Halt thought it was within the — 
Detention. 


Green againf# Joung. Salleld 444. Hilary Term 
5 1 Ann. | 


Deviation in the Voyage, diſcharges Policy only from the Time of the 


Deviation. 


F after a policy of inſurance, a damage happens, and after- 

wards in the ſame voyage a deviation: yet the aſſured ſhall 
recover for what happened before the divation; for the policy 
is diſcharged from the time of the divation only. 


Bond again Gonſales. Salkeld 445, Fibruary 14, 
1704. Coram Holt, C. J At N if Prius, at 
Guildhall. 


Deviation of V oyage after Inſurance made. 


[ ASE upon a policy, which was to inſure the William 
L _— in a voyage from Bremen to the port of London, 


warranted. 


Lay 
warranted to depart with convoy : The caſe was the Galle ſet 


ſail from Bremen, under convoy of a Dutch man of war to the 
Elb, where they were joined with two other Dutch men of war, 
and ſeveral Dutch and Engliſh merchants ſhips, whence they 
failed to the Texel, where they found a ſquadron of Engliſh 
men of war and an Admiral : After a ſtay of nine weeks they 
ſet out from the Texel, and the galley was ſeparated i in a ſtorm 
and taken by a French privateer ; taken again by a Dutch pri- 
vateer, and paid 80 J. ſalvage. And it was ruled per Hott, C. J. 
That the voyage ought to be according. to uſage, and that their 
going to the Elb, though in fact out of the way, was no de- 
viation ;; for till after the year 1703, there was no convoy for 


ſhips directly from Bremen to Londen : And the Plaintiff had a 
verdict. 


Wilſon again/} Bird. 8 Raymond 22. Michaelmas 
Term. 6 Will. & Mar. 


A Ship ranſomed ſhall anſwer for the Redemption of the Mafer by his 
own Cantract. 


HE hip was libelled againſt in the Admiralty, for the 
maſter being taken by a French privateer had ranſomed 
the ſhip for 30o/. and had ſued for the payment of it, and was: 
carried priſoner to Dunkirk, and the money was not paid, and 
ſentence was given in the Admiralty againſt the ſhip, and upon 
motion for a prohibitjon it was denied by Holt, C. J. then 
alone in court; becauſe the taking and pledge being upon the 
high ſea, the ſhip by law of the admiralty ſhall anſwer for the 
redemption of the maſter by his own contract. 


T #89 ] 


- 


gearen again jeffries. Raymond 85 2. Hilary Term, 
889 Will. 3. 


Maſter of a Ship may hypothecate, but cannot ſell, The Admiralty 
may proceed agdinſt a Sbip on a Hypotbecation, though made at 
Land. 


OTION was made for a prohibition to the Court of 

Admiralty, where a ſuit was proſecuted againit a ſhip, 
which the maſter had hypothecated for neceſſaries, being upon 
ſea in ſtreſs of, weather; and the ſuggeſtion was, that the agree- 
ment was made, and the money lent, upon the land, vis. in 
the port of London, it being a Venetian veſſel, which came here 
by way of trade, and not ſtreſs of weather. But per Holt, C. J. 
the maſter of the ſhip has power ts hypothecate it, but he 
cannot ſell it; and by tlie pawning, the ſhip becomes liable 
to condemnation : This was reſolved in ſolemn debate in the 
caſe of Card and e 


TaeN are is no remedy here for the hypothecation, but 
by way of contract, therefore ſince the King's Bench cannot do 
right to the parties, it will not hinder the Admiralty from doing 
them right; for if the King's Bench allows the bypothecation, 
and yet denies the remedy, it will be a manifeſt contradiction. 
An action was brought upon the ſtatute 2 Hen. 4 cap. 1 :. for 
ſuing in the Admiralty upon a hypothecation, and it was held 
to be out of the ſtatute, in the time of Lord Hale. And as to 
the objection, that the contract was made upon the land, and 
the money paid there; it muſt of neceſſity be ſo; for if a man 
be in diſtreſs upon the ſea; and compelled to go'into port, he muſt 
receive the money there or not at all, And if his ſhip is impaired 
by tempeſt, ſo that he is forced to borrow money to refit, 
otherwiſe ſhe will be loſt, and for ſecurity of this money he 
pledges his ſhip; (ſince the cauſe of the pledging ariſes upon 
P p the 
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the ſea) the ſuit may well be in the Admiralty Court; but be- 
cauſe there was a precedent, where a prohibition in ſuch caſe 
had been granted, the court granted prohibition, and ordered 


the plaintiff to declare upon it ; for the law ſeemed clear to them, 
as before is ſaid. 


Lambert again/? Aerctree. Raymond 223. Eaſter 
Term. 9g Will. 3. 


Oo [ending a Ship to Sea when ſome of the Owners conſent not to 
the Voyage. SOOT CATS 

EVERAL part-owners of a ſhip, ſomes of them were de- 

ſirous to go to ſea, and others of them Would not conſent, 
upon which they procure the ſhip to be arreſted by proceſs out 
of the Admiralty, and compelled thoſe who intended' ſending 
the ſhip a voyage, to enter into recognizance in the Admiralty, 
conditioned, that the ſhip ſhould ſafely return. After which 
the ſhip began a voyage, in which ſhe was loſt, And upon this 
the perſons, who were bound for the ſafe return of the ſhip, 
were ſued in the Admiralty. Upon which a motion was made, 
that the King's Bench would grant a prohibition. iſt, Becauſe 
the recognizance not being in nature of a ſtipulation, Admiralty 
had not power to compel the party to enter it. 2dly, Becauſe 
this ſuit being in nature of debt upon a rebognizance, the Ad- 
miralty had not cognizance of it. But the prohibition was 
denied by the court, becauſe this ſuit is between part-owners of 
the ſhip, and the property is admitted, and.therefore it is properly 
conulable there. If the Admiralty had not power to take ſuch 
recognizances all navigation muſt be obſtructed, if one obſtinate 
part-owner would not conſent, that the ſhip ſhould make a 
voyage; and / contra it is very reaſonable that he has ſecurity, 


that the ſhip ſhall return in ſafety, ſince he does not conſent to the 
+ YOYage. 


Blackett 
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Blackett g,h5, Anſby. Raymond 235. Trinity 
Term. 9 Will. 3. 


Of ſending a Ship to Sea where ow of the Owners oppoſe 
ber going. 


H IRTY-Seven part owners of a ſhip would ſend her a 

voyage, but two or three of the other part-owners would 
not conſent. Upon which the Admiralty took ſtipulation in 
nature of a recognizance of the thirty-ſeven for ſecurity for the 
ſafe bringing back of the ſhip. And the ſhip being loſt, the 
two or three part owners, who oppoſed the voyage, libelled 
upon this ſtipulation againſt the thirty- ſeven, upon which they 
moved for à prohibition, but it was denied; for per curiam, 
though by the law of England two or three part-owners may 
hinder the others from ſending the ſhip a voyage without their 
copſent, yet the law of the Admiralty is otherwiſe ; for there, 
for the encouragement of navigation, the court of Admiralty 
will permit the ſhip to make the voyage, upon ſecurity given 
to bring her back ſafe ; for it is reaſonable that the others, who 
oppoſe the voyage, ſhould have ſome ſecurity for their ſhip. 
Then if the ſhip be loſt, it is at the peril of the adventurers, 
and they ſhall be ſuable upon their ſtipulation by the others in 
the Admiralty ;-for now it is not doubted but the Admiralty 
may take 3 


Pp 2 Hartfort 
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Hartfort againſ,, Jones. Raymond 393. Michae'mas, 
Term, 10 Will. 3. 


Of Salvage. 


ROVER for goods. The defendants plead, That they 
were in a ſhip, and that the ſhip took fire, and that they 
hazarded their lives to fave them; and therefore they are ready 
to deliver the goods, if the plaintiff will pay them 46/. for ſalvage, 
Sc. The plaintiff demurred generally. And H C. J. held, 
that they might retain the goods until payment, as well as a 
taylor, or an hoſtler, or common carrier, and ſalvage is allowed 
by all nations, it being reafonable, that a man ſhall be rewarded, 
who hazards his life in the ſervice of another ; but though the 
detainer be lawful, yet it does not amount to a converſion. 


Rigden ggeinſt Hedges. Raymond 446. Eaſter 
Term, 11 Will. 3. | 


Reſeue of a Ship conuſable in the Admiralty. 


IF a ſhip be arreſted by proceſs out of the Admiralty Court 

for a matter ariſing out of their juriſdiction, though ſhe be 
reſcued at land, connuſance of the reſcue belongs to the Ad- 
miralty ; otherwiſe not. 


ic Packhurſt 
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Packhurſt again Foſter, Raymond _% Trinity 
Term, 11 Will. 3. | 


No Frafions of a Day in inſuring fo Time. 


N action was brought upon a policy of inſurance, for in- 
ſuring the life of Sir Robert Howard for one year from 
the day of the date. The policy was dated i the third day of 
September 1697, and Sir Robert died the third of 7:7 77 
169. 7 at one o'clock in the morning. And 4 Holt, 
die datus excludes the day of the date; but à dat, or a con Be, 
is from the act done, and commences | the ſame day | hat it is | 


dated or delivered. 


3 .X% &®. * 


ANOTHER ifinQion was taken in this policy, where 3 
he died upon the laſt day, and the law makes no fractions of a 
day, yet he being bound to inſure the life of Sir Nobert for a 


whole year, and the. year was not complete until the faid day 
was expired, it will be 2 —_ of the policy. 


Horne againſt Lewin. | Raymond 6 39. Hilary rem 4 
12 Will. 3. 


of 8 | Wages 05 Ship ts b 90S being at tbe firſt 
Port of Delivery, 


1 PO N a motion for anew teil in an vRtioh for a ſeaman's 

wages, Holt, C. J. ſaid, if the * be loſt before the firſt 
port of delivery, then the ſeamen loſe all their wages; but if 
after ſhe has been at the firſt port of delivery, then they loſe 
only thoſe from the laſt port of delivery 3 but if they run away, 
although they have been at a port of delivery, = they loſs all 


their e 


Lane 
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Lane again Sir Robert Cotton. Raymond 6 50. 
Eaſter Term, 13 Will. 3. 


Maſter and Mariners anſwerable for Goods loft by their Neglect. 


A Maſter may reimburſe himſelf out of the Mariners Wages for a 
| Lys bappening by their Negligence. 


N the caſe of Mors and Sluce, 1 Ventr. 190, 238. it was ad- 

judged, that the maſter of a ſhip was liable for the goods of 
which the ſhip was robbed in the river: And the reaſons given 
were, 1ſt, Becauſe he was an officer known; 2dly, Becauſe he 
received his falary ont of that which was paid for the freight. 


Anonymous, Raymond 724. 10 Will. 3. 

Sentence of Condemnation of a Ship deſtroys the Property thereof. 

N an action brought upon a policy of inſurance of a ſhip, if 

it appears upon the evidence, that the ſhip was condemned 
by proceſs of law; and ſeized ; by this ſentence the property 
and ownerſhip are deſtroyed, and there is no remedy upon 
the policy of inſurance. Ruled * _ C. J May 31, at 
Guldball, 1699. | | | 


Young's Ca/e., Raymoad 725. 13 Will. 3. 
LA owing Barges on the Banks of ua Rivers. 


T was ruled at nf FOB at Weſtminſter, the firſ Gtting after 
Michacimas Term, 10 Will. 3. that every man of common 
right may juſtify the giling of his ſervants, or of his horſes, 
upon the banks of navigable rivers for towing barges, &c. to: 
vhomſoever the right of the ſoil belongs. And if the water of 


the 
1 
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the river impairs and decreaſes the banks, &c. then they ſhall 
have reaſonable way for that purpoſe in, the neareſt part of the 
field next adjoining to the river And he compared it to the 
caſe where there is a way through a great open field, which way 
becomes founderous ; the travellers may juſtify the going over 
the outlet of the land not incloſed next adjoining, 


Anonymous. Raymond 732. 10 Will. 3. 
What Proof of the Condemnation of a Ship is requifite. : 


T was ruled by Holt, C. J. May 31. 10 Will. 3 at Guildball, 

That in an action upon a policy of inſurance of a ſhip, if 
the plaintiff's witneſs. ſwears, that the ſhip was. condemned by 
proceſs of law, it is good evidence to prove it; but if the de- 
fendant had offered that matter in evidence by his witneſſes, 
it would not have been ſufficient without producing the ſentence: 
of condemnation. 


Anonymous. 2 739. 10 Will. 3. 
Of Mariners Wages where a Ship is taken by Enemies; 


F a ſhip be bound for the Eaſi-Indies, and from thence to 

return to England, and the ſhip unlades at a port in the 
Eaſt-Indies,, and takes freight to return to England, and in her 
return ſhe is taken by enemies; the mariners ſhall have their 
wages for the voyage to the Eaſt-Indies, and for half the time 
that they ſtayed there to unlade, and no more. Ruled by Holt, 
C. J. at Guilaball. June 4, 1770. 


Green 
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Green again Young. Raymond 8 40. Michaelmas 


Term, 1 Ann. 


ir the Government lay an Embargo upon a Ship, and afterwards. 
ſeize her, and convert her into a Fire-ſhip, the Inſurers are 
liable. 


N evidence upon the trial in an action upon a policy of in- 

ſurance the caſe appeared to be, that the inſurers agreed 
to inſure the ſhip from her arrival at — in Jamaica, 
during her voyage to London; and an embargo was laid upon 
the ſhip by the government; and afterwards: they ſeized the 
ſhip, and converted her into a fire-ſhip, and offered to pay the 
owners. And the queſtion was, if this would excuſe the in- 
ſurers ? And Holt, C. J. ſeemed to incline; that it would not, 
and that this was within the words, Detention of Princes, &c. 
but he gave no abſolute opinion, becauſe the cauſe was referred to 
the three foremen of the jury. In the ſame caſe he ſaid, that if 
a policy of inſurance be made to begin from the departure of 
the ſhip from England until, &c. and after the departure damage 
happens, Sc. and then the ſhip deviates ; though the . policy is 
diſcharged from the time of the deviation, yet for the damages 
ſuſtained · before the deviation, the ne. 2 
to. the inſurer. 8 1 l bor, 


Juflin again, Rillam. — og, 355 
Michaelmas Term, 1 Ann. 


Prebibition granted to flay a Suit in the Admiralty, againſt a Ship 
bypothecated by the Maſter. of it for anchor Cable, &c. 


BAELAM libelled in the Admiralty againſt a ſhip of Norway 
for that ſhe being in great diſtreſs for want of an anchor 
and cable, Ba/lam had contracted with the maſter of the ſaid 
ſhip, 


CC ab ] 


ſhip, and delivered them on board. Upon which a motion was 
made in this court for a prohibition, to be directed to the judges 
of the Admiralty, to prohibit him from proceeding in the ſaid 
ſuit upon a ſuggeſtion that ſaid contract was made upon the land, 
viz. at Rateliſſe upon the river Thames, the ſaid ſhip then being 
in the ſaid river Thames there. And a rule was made, that the 
defendant ſhould ſhew cauſe, 'why a prohibition ſhould not 80: 
Upon which Mr. Broderick ſhewed for cauſe ; 


Pies, That of late times the Admiralty. had been always 
encouraged, and that they ought to have cognizance of all things 
incident to navigation z therefore they ſhall have nen of 
a ſuit for mariners wages. 280 


SECONDLY, That in caſe the defendant would be without re- 
medy, if a prohibition ſhould be granted; becauſe the maſter, 
of the ſhip, with whom 'the contract was made was dead, and 
the part owners were e 


THIRDLY, That the contract being upon the land will not 
hinder the Admiralty to hold plea, as was held in the caſe of 
Card and Lewftie; here a libel was. in the Admi inſt 
a ſhip upon hypothecation-made of her at land, and that appear- 
ed upon the inftrument of hypothecation, which mentioned it to 
have been made at Norrer dam; and yet a prohibition was de» 
niĩed after great oonſideratiun. No here, though the anchor, 
Ec. were ſold upon the land, yet the ſtreis of weather which 
diſabled the ſhip, was upon the high ſea; and therefore the 
original cauſe being within the juriſdiction of the Admiralty, 
will draw the reſidue to it as incident. Sed non allocater, for uf 
curiam, this is not like the caſe of CMard and Lewfhie : 


FiRsT, Becauſe it does not appear in this caſe, that this ſhip 
was in voyage when ſhe became in diſtreſs for want of an anchor, 
Sc. and at the time of the contract. 
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SECONDLY, There was no hypothecation here, as there was 
in the caſe cited; now where there is an hypothecation, if the 
Admiralty ſhould be prohibited to proceed, the party would be 
without remedy; for no ſuit can be againſt the ſhip at common 
law upon it. Now it is true, that by the maritime law every 
contract with the maſter of a ſhip implies an hypothecation; 
but it is otherwiſe by the law of Eng/and. Therefore this being 
a contract made with the maſter upon the land it is the common 
caſe ; the Admiralty cannot have cognizance of ſuch a ſuit, 
and therefore a prohibition was granted. 


"EL againſt | Bernard . Raymond 9 18. Trinity Term, 
2 Ann. 


Common Carriers, Hoymen, and Maſters of Ships liable for Good: 
delivered to them. 


H E law charges perſons entruſted to carry goods, againſt 

all events but acts of God, and of the enemies of the King. 
For though the force be never ſo great, as if an irrefiſtable mul- 
titude of people ſhould rob him, nevertheleſs he is chargeable. 
And this is a politic eſtabliſhment, contrived by the policy of 
the law for the ſafety of all perſons, the neceſſity of whoſe 
affairs oblige them to truſt theſe ſort of perſons,. that they may 
be ſafe in their ways of dealing, for elſe theſe carriers might 
have an opportunity of undoing all. perſons that had any dealings 
with them, by combining with thieves, c. and yet doing it 
in ſuch a clandeſtine manner, as would not be poſiible to be dil- | 
covered. And this is the reaſon the law is founded upon in 
that point. | 
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Johnſon againſt Shippen. 1 g8: 2, Trinity 


Term, 2 Ann. 


Suit on a Hypothecation in the Admiralty for Maney taken up by the 
Maſter of a Ship. 


SHIP was outward bound to America, and being in 

diſtreſs at ſea in her voyage, put into Baſfon in Neu- 
England, and there the maſter took up' money, which he ap- 
plied i in neceſſaries for the ſhip ; and as a ſecurity for the re- 
payment, by way of hypothecation, made a bill of fale to the 
party of a part of the ſhip, who now libelled in the court of 
Admiralty againſt the ſhip and owners, to compel the payment 
of the money. Serjeant Darnall moved for a prohibition; and 
a day was given to hear counſel on both ſides. On the day Ser- 
jeant Darnall inſiſted, that as this caſe is, there ought to go a 
prohibition, becauſe it appears upon the face of the libel, that 
this hypothecation was upon land in port, viz. at Boſton, and 
not upon the ſea, as it ought to be to give that court a juriſdiction. 
Beſides this appears to be a bill of ſale of part of the ſhip, upon 
which the party may have his remedy at common law, and not 
a proper hypothecation. Alſo the proceedings are againſt the 
owners, as well as againſt the hip; and if the owners are 
liable, they are chargeable at common law. | 


Mr. Cleſtyre againſt the prohibition. It makes no difference 
whether the hypothecation were upon the ſea or upon land, 
being done in a voyage ; and a prohibition has been denied upon 
the ſame point as this caſe, in this court between Caſart and 
Lawdſley, Trin. 1 Will. & Mar. where the hypothecation was 
in port, viz. at Rotterdam. The fame was adjudged here, Hil. 
1696, between Benzoir and Jeffrys : and about a year fince be- 
tween Tuſtin and Ballam a prohibition was granted, becauſe it 
did not appear there was any hypothecation ; in this caſe the 
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neceſſity of the thing requires that it be done at land, and it 
would be prejudicial to navigation if this ſuit in the Aumimler 
ſhould not be. 


Holt, C. I. the caſe of ert and Lawdſley was the ſame as this, 
and there, on a demurrer to a declaration in a prohibition, : a con- 
ſultation was awarded by the whole court. When an hypothe- 
cation is made either for money to buy neceſlaries, or for ne- 
ceſſaries for the ſhip in a voyage, the Court of Admiralty have 
a i juriſdiction, for the party has no other remedy; we cannot 


give him any remedy againſt the ſhip ; ; and if the ſuit there 


ſhould not be allowed, the maſter will have no credit to take up 
neceſſaries for the uſe of the (hip. Powell, Juſtice, of the ſame 
opinion. The original matter is. conuſable in that caurt, and 
the hy pothecation upon land is of neceſſity; for it muſt be done 
in port, and cannot be done upon the ſea, and the party has no 
remedy but by the maritime law. | 


Holt, C. J. No maiter of a ſhip can have coptix abroad but 


| upon ſecurity by hypothecation,. and. ſhall we hinder the Court 


of Admiralty from giving remedy, when we can give none 
ourſelves ?. it will. be the greateſt prejudice to trade that can be, 


to grant a prohibition in this caſe ;- indeed if a (hip be hypothe- 
.cated here in England before the voyage begins, that is not a 


matter within the juriſdiction of the Court of Admiralty, for it 
is a contract made here, and the owners can give ſecurity to per- 
form the contract, which Powell agteed. 


Halt, C. J. There is no difference, whether the hypothecation 
be alleged in the libel to be made in port, orappears fo to be by the 


ſuggeſtion, as it was in the caſe of Coflart and Lawdfley. At law 


that is not ſo, for the maſter has no authority to ſell any part of 


the ſhip, and his ſale transfers no property, but he may hy- 
pothecate. And ſince the proceedings in the Court of Admiralty 
are againſt the owners, as well as againſt the ſhip; let a prohibi- 


tion 
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tion go guoad the proceeding againſt the owners, and let them 
go on to candemn e hf 
A Ee 00-181 | 7 


wells acai Oſman. FRY I 044, 22 
Term, 3 Ann. 


3 — es bs ie ie, 


PON a motion for a vrohibition to the Admiralty, in a 


ſuit there for ſeamen 's wages, the gaſe appeged te be 
Ks : Wells the plaintiff built a ſhip and launched her, and after 
upon a treaty between him and Harrell, who was to buy the 
ſhip of him, in order to get to be maſter of her, a6 is uſual in 
ſuch caſes, but before any bill of ſale executed hy MH ell to him, 
Barrel hires Oſman, and other ſeamen to launch and tig the ſhip,. 
and to go with him in this ſhip a voyage propoſed, and ſends 
them aboard; the ſhip, and Welk permits them to come aboard; 
and there the ſeamen continued for ſour months, fitting the ſhip: 
out to go to ſea z but after, upon ſome difference between, Barrel! 
and Wells, the treaty. for the ſhip was broke off, and the things 
ſetchad from ſhipboard, and the ſeamen diſcharged having. never 
been with the (hip any lower than Depeford, where the ſhip lay 
ben they went aboard. And now the ſeamen libelled. in the 
. Admiralty againſt the body of the ſhip for their wages ; and 
upon a ſuggeſtion that the work and labour was done-infre cor pas 
comitatus, Mr. Eyre and Mr. Whitaker moved for a prohibition; 
and they grounded their motion upon this, that though here 
was a voyage intended, yet no voyage having been made, the 
mariners could not ſue in the Admiralty for their wages. For 
the reaſon. of the juriſdiction of the Admiralty is, becauſe the ſuit : 
is for wages for work and labour done upon the high ſea, and 
that reaſon. is given in 3 Lev. 0. which fails here, where all. the 
work. was done in the river of Thames, and that this was like the 
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caſe of tackle bought in the river Thames, in which caſe in a ſuit 
in the Admiralty againſt the body of the ſhip; a prohibition was 
granted 3 Keb. 552. But yet ſuch a contract made upon the 
high ſea, is within the Admiralty's conuſance. It was objected 
alſo, that this was the common courſe of dealing between the 
ſhip-builders and maſters of ſhips ; and that it would be very 


hard to ſubject the builders of ſhips to the ſeamen's wages, where 
the contract never proceeded, the builder having nothing to do 
with the ſeamen ; but they ſhould be put to their remedy 
againſt themaſter, who contracted with them, 


Halt, C. J. Suppoſe a maſter of a ſhip deſigns to go a voyage, 
and hires and takes aboard ſeamen in order to it ; afterwards the 
owners cannot agree about ſending the ſhip the voyage, and upon 
that the ſeamen are diſcharged ; ſhall not the ſe:men have the 
fame remedy for their wages they ſhould have had if the ſhip 
had gone the voyage? The reaſon of the Admiralty juriſdiction 
1s, becauſe they are mariners, and they are equally intitled to 
their wages as if they had gone the voyage, and therefore it is 
plain they ſhall have their remedy againſt the ſhip in that caſe 
for their wages: then the matter is, if it makes any difference, 
that the ſhip was not ſold to owners, but was ſtill in the build- 
er's hand; the builder permits the intended maſter to put amen 
on board, and then heand the buyer differ, ſhall that take away 
the ſeamen's remedy? No, the builder, by permitting the ſeamen 
to be put on board, confents to the charge upon the ſhip, and by 
his own act makes it liable to the wages, and there is no reaſon 
to conſider the builder, for when he truſts the con tractor ſo far 
as to let the ſeamen go aboard, there is. no reaſon to help him: 
The ground of this proceeding in the Admiralty-is uſage time 
out of mind. | 


Porvell, Juſtice, It is clear that ſeamen taken on board of a ſhip 
in order to a voyage, theugh the voyage never proceeds, ate 
equally entitled to their wages ; and there is great reaſon why 
they ſhould have this remedy, becauſe in the Admiralty the 

body 
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body of the ſhip is liable, and the ſeamen may join in action; 
they are hired for ſuch a voyage, and they look no farther; they 
do not concern themſelves with the property of the ſhip, nor 
are privy to the bill of ſale, or any other matters between the 
maſter and the builder 3 and therefore it would be hard for any 
thing that paſſes between the maſter and the builder to take away 
their remedy. And beſides, the builder might have taken 
ſecurity to be indemnified before he let the ſeamen come 
aboard his ſhip, and by that means ſubjected it to a charge. 


BesiDes, Hos, C. J. ſaid, that upon the libel the matter 
appeared to them to be for ſeamen's wages, and proper for the 
Admiralty juriſdiction; and if the defendant below had any 
matter to plead, he might appeal. This was as to the defendant 


Wells's property being not bound, as was pretended, to pay the 
ſeamens wages. 


Wiggins again Ingleton. Raymond 121 1. Michaelmas 
ane Bk Ann. 


Seaman ſhould mime: Miah pro rata, if be is preſſed. N. Caſe 
4 Mg ape wen 


N an action brought for mariners wages for a . n 

Carolina to London, it appeared, that the plaintiff ſerved 
three or four months, and before the ſhip came to Londomy 
which was the delivering port, he was impreſſed into the Queen's 
ſervice ; and afterwards the ſhip arrived at the delivering port. 
And ruled by Halt, on evidence at Guildhall, that the plaintiff 
ſhould recover pro tanto, as he ſerved, the ſhip coming ſafe to the 
delivering port. Afterwards in another cauſe, the fittings after 
this term at Guilaball, between Chandler and Meade, in ſuch an 
action it appeared, that the plaintiff was hired by the defendant 
at Carolina to ſerve on board the mM: loop, whereof the de- 
fendant was | maſter from Carolina to England, at 31. per month: 


3 that 
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that he ſerveditwo months, theh the ſhip was took by à French 
privateer, and ranſomed ; and juſt as ſhe came off of Plymouth, 
the plaintiff was impreſſed, Ge. and then the ſhip came ſafe 
into the river of Thomes, where the diſpbſed of her cargo: and by 
Holt, the plaintiff can have no wages, the Thip having been took 
by the enemy and ranſomed. | Mr. Raymond infifted, that in 
that caſe he ſhould: recover pro rata, and that the uſage among 
merchants: was fo; which Holt (aid, if he could prove, it would 
do; but wanting proof of it, the plaintiff was nonſuited, 


1 , Ann. U 8 l 


Ergbt ſoveral Part-Owners of a Ship, fox would ſend ber a Voyage, 
two refuſe ; Admiralty may compel the Ship to give a Stipulation 
for the ſafe Return of the Ship, and if loft, the tus may ſue 


©. thereon in the Admiralty. 


PON hearing counſel, who came to ſhew cauſe accord- 
ing to a former rule made ãn Milaty term laſt, why a pro- 
hibition ſhould. not be granted to ſtay à ſuit in the Court of 
Admiralty, upon a ſtipulation entered into there by the plaintiff, 

the caſe appeared to be, that there were eight owners of 
ſhip, called the Upton Gulley, fox of whom were deſirous that 
the ſhip, then lying in the river of Thames, ſhould be ſent on a 
voyage to, &c. the other two oppeſed it; thereupon the ſix 
libelled in the Admiralty againſt the bthers, in order to obtain a 
decree of that court, that the ſhip ſhould make the voyage ac- 
cordingly; which was decreed aecordingly; and that the fix 
ſhould enter into a ſtipulation 'to'the other to for the return 
of the ſhip. The ſtipulation was entered into, and the ſhip 
ſailed, and was loſt in the voynge; the two viz. Grams and 
Rigby, ſue the other ſix, viz. Degrave and five others, on this 
ſtipulation in the Admiralty. *Degrave moved for a prohibition 
to 
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to ſtay this ſuit upon a ſuggeſtion of the ſtatute of 13 Rich. 2. 
c. 5. and 15 Rich. 2. c. 3. and of the facts before alleged, 


Ds. Lane againſt the prohibition inſiſted upon it, that this 
was a matter of the utmoſt conſequence to the Admiralty ; that 
as the Admiralty had exerciſed a juriſdiction in ſuch caſes for 
five hundred years paſt, ſo if a prohibition ſhould go, that 
court would fignify nothing, becauſe moſt of their proceedings 
are by taking ſuch ſtipulations ; that the ſame objections as are 
uſed in this caſe, would hold in the caſes of privateers, who 
all enter into an obligation not to moleſt the King's ſubjects, 
nor to correſpond with his enemies, &c. and their ſhips com- 
monly before they grant them their commiſſion lie in the 
Thames, and yet proceedings on ſuch ſecurities have always 
been in the Admiralty, and never doubted but they were good; 
and argumentum quod nimium probat, nihil probat, that at common 
law there could be no remedy on this recognizance or ſtipulation ; 
that the intent of the ſtatues.of Rich. 2. are to reſtrain contracts 
of which the common law has a juriſdiction, which appears by 
the preamble, viz. that the Admiralty had incroached upon 
the juriſdiction of the common law, Selden in his Mare Clau- 
ſum, c. 24. ſays that Edward 3. ſettled the Admiralty, and re- 
ſtored and reduced it, and re-eſtabliſhed the laws of Oleron, 
which were the Nhadian laws, by which the Romans governed 
themſelves as to maritime affairs; and that by the laws of 
Oleron ſuch proceedings, as in the preſent caſe, in the Admiralty 
are allowed. Serjeant Parker was council for the plaintif; 
but the court being of opinion, that this point was not fit to be 
determined on a motion ftopped him, and ordered the plaintiff 
to take a prohibition, and declare upon it, and then on the 
defendant's demurrer the point would come judicially before 
them, and would receive a more folemn determination; but 
Holt, C. J. faid, that the Court of Admiralty might take ſti- 
pulations for bail, and that they might proceed upon them, 
and it was conſtantly allowed, though Co. 4 14. 135. is of a 
another opinion ; and yet ſuch ſtipulations are as much within 
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the words of the ſtatute of Rich. 2. as the recognizance in this 
caſe, but the queſtion in this caſe is, if by the cuſtom of Eng- 
land the Admiralty has not ſuch a juriſdiction ; if it has, nei- 
ther the ſtatute, nor common law will reſtrain them. 


Thomas Knight, Eſq. againſt Richard Cambridge. 
Raymond 1349. Eaſter Term, 10 George 1. 


The Pelicy inſured againſt the Barretry of the Maſter: The Breach 
awas, that the Ship was liſt by the Fraud and Neglect of the 
Maſter. 


(CAMBRIDGE brought a writ of error upon a judgment given 

againſt him in the Common Pleas, in an action brought by 
the plaintiff upon a policy of inſurance of the ſhip Riga Merchant, 
at and from Port Mahon to London. And Serjeant Branthwaite 
for the plaintiff in error inſiſted, that the judgment was er- 
roneous, becauſe the breach was ill aſſigned: becauſe the 
policy was, that the defendant Cambridge ſhould inſure the ſaid 
ſhip, among other things, againſt the barretry of the maſter, 
and all other dangers, damages, and misfortunes, which ſhould 
happen to the prejudice and damage of the ſaid ſhip ; and the 
breach aſſigned was, that the ſhip in the ſaid voyage, per fraudem 
et negligentiam magiſtri navis praedictar depreſſa et ſubmerſa fuit, et 
tetaliter perdita et amiſſa fuit, et nullius valorts devenit, This he 
inſiſted, was not within the meaning of the word Barretry, but 
the breach ſhould have been expreſs, that the ſhip was loſt by 
the barretry of the maſter. Beſides the owner of the goods has 
a remedy againſt the owners of the ſhip, for any prejudice he 
receives by the fraud or neglect of the maſter ; and therefore 
there is the leſs reaſon the inſurer ſhould be liable. Beſides, if 
the word Barretry ſhould import fraud, yet it does not import 
neglect, and the fact here alleged is, that the ſhip was loſt 
by the fraud and neglect of the maſter. But the court was 
unanimous of opinion, that there was no occaſion to aver the 


1 fact 
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fact in the very words of the policy, but if the fact alleged come 
within the meaning of the words in the policy, it is ſufficient. 
Now barretry imports fraud, du freſue gloſſar, verbo barataria, 
fraus, dolus. And he that commits a fraud may properly be 
ſaid to be guilty of a negledt, viz. of his duty. Barretry of a 
maſter is not to be confined to the maſter's running away with 
the ſhip; and the general words in the policy ought to be con- 
ſtrued, to extend to loſſes of the like nature as thoſe mentioned 
before; now loſſes ariſing from the fraud of the maſter are of 


the ſame nature as if he had run away with the ſhip, ſuppoſing 
barretry was to be confined to that, which it is not, becauſe it 


imports any fraud; and judgment was affirmed, - Apri! 27, 
1724+ | 71 33972 


Brown againf} Litton. 1 Peere Williams 140. Lord 
Keeper Harcourt, Eaſter Term, 1711 


Captain of a Ship dies leaving Money on Board, the Mate becomes 
Captain and improves th: Moncy, be fhall account for the Profits 
and nit the Intereſt only; but ſhall have an Allzwance made him 
for bis Care in the Management of ſuch Money, 


þ HE plaintiff's teſtator was captain of a ſhip, and being 
in his voyage beyond ſea, had Boo dollars on board the 
ſhip, which he intended to inveſt in trade ; the captain died, 
and the defendant (who was mate of the ſhip) becoming cap- 
tain, took theſe doo dollars, and inveſting them in trade made 
great improvements thereof; but on his return to Enzlend, 
the executrix of the firſt captain brings a bill azainſt him for an 
account. The deſcendant admitted the receipt of the money, 
and offered to repay the ſame with intereſt ; whereas the plaintiff 
inſiſted on the profits produced in trade, and the ſeveral inveſt- 
ments that had been made therewith, QObje#. The defend- 
ant having traded with this money, it was at his riſk and peril ; 
and as, had it been loſt in trade, the defendant muſt have born 
that loſs; ſo it is reaſonable, on the other hand, that the 
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profit which has been made of it ſhould belong to him ; as 
where an executor puts out money without the decree of the 
court, if this be loft, it is at his peril, and therefore he ought 
to have the intereſt. But Lord Keeper ſaid, that the caſe of an 
executor putting out money without the indemnity of a decree, 
if it were not a real ſecurity, and one that there was no ground 
at that time to ſuſpect, had not been ſettled ; though it was his 
opinion, that the executor, under ſuch circumſtances, was not 
liable to anſwer for the loſs, and fo ſhould account for the 


intereſt. 


Bur that he took the defendant, in this caſe, to be more 
like a truſtee than an executor, and if ſo, he ought clearly to 
account for the profits made of the money ; that the primary in- 
tent in carrying abroad this money was to inveſt it in tade, 
and not to return with it home again ; and therefore the de- 
fendant having obſerved the intent of the teſtator in trading 
therewith, and having taken ſuch a prudent care in the manage- 
ment of it, as (it might be preſumed) he would have taken of 
his own money, his lordſhip apprehended the defendant would 
not have been liable to anſwer for any loſs that might have hap- 
pened ; and compared it to the caſe of two joint traders, where 
if one dies, and the ſurvivor carries on the trade after the death 
of the partner, the ſurvivor ſhall account for the gain made by this 
trade. The court obſerved, that this being an iſland, all unagin- 


able encouragement ought to be given to trade, and: ſuch con- 
ſtruction was for the benefit of him who carried out this money 


with that intent ; and there was no reaſon that his death ſhould 
ſo far injure his family and relations, as to deprive them of the 
benefit which might accrue from it in the way of trade. But 
that, to recompence the defendant for his care in trading with 
it, the maſter ſhould ſettle a proper ſalary for the pains and 
trouble he had been at in the management thereof ; and in the 
mean time coſts to be reſerved, 
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Mocatta again// Murgatroyd. 1 Peere Williams 393- 
Lord Chancellor Cowper. Hilary Term, 1711. 


Mortgagee of a Ship by Deed truſis the Mortgagor with the original 
Bill of Sale, who indorfes thereon ſubſequent Bills of Sale-of ſeveral 
Parts of the Ship. Theſe ſhall be preferred to the Mortgagee. 


N owner of a ſhip mortgages his ſhip to A. with whom 
he leaves the original bill of ſale, and this mortgage to 
A. is made by a deed of mortgage only, without any indorſe- 
ment or notice of the mortgage on the bill of ſale as is uſual. 
Afterwards the mortager deſired A. the mortgagee, to let him 
have the original bill of ſale, which was complied with, and 
thereupon the mortgager made ſeveral ſubſequent mortgages of 
ſeveral parts of the ſhip, which wete indorſed upon the original 
bill of ſale, and ſometime afterwards the mortgager delivered 
up the bill of fale to A. the mortgagee, who made no objection 
or complaint of theſe indorſements : it appeared likewiſe in 
the caſe, that the owner of the ſhip had made a prior mortgage 
to this of A. by a deed bearing date the day before, but that 
the prior mortgagee was a witneſs ro the mortgage-deed made 
to 4. alſo A. the mortgagee, ſome time afterwards took a releaſe 
from the mortgager of his equity of redemption ; in which caſe, 
theſe points were decreed by the Lord Chancellor : 


FirsT, That the firſt mortgagee of the ſhip being a witneſs 
to the ſecond mortgage, though it did not appear that he 
actually knew the contents of the ſecond mortgage, yet ſince it 
did not appear but that he might know them, it would be pre- 
ſumed, that every witneſs that could write or read, was ac- 
quainted with the ſubſtance of the deed or inſtrument, which 
he, having atteſted it, undertook to ſupport by his evidence ; 
and that therefore, in the principal caſe, the firſt mortgage 
being a witneſs to the ſecond mortgage, and not ———— 


[ 3to } 


the ſecond mortgage with his former mortgage, this ſhould give 
a preference to the ſecond mortgage. 


SECONDLY, That when A. the mortgagee was ſo careleſs 
as to intruſt the mortgager with the original bill of ſale, by 
which means indorſements of the ſubſequent mortgages were 
made thereon, and accepted again of the bill of ſale from the 
mortgager, without making any complaint, or taking any ex- 
ception thereto : this, together with the long acquieſcence after- 
wards, amounted to an implied conſent in A. to the ſubſequent 
mortgages of the ſeveral parts of the ſhip that had been indorſed, 
and ſhould give a preference to ſuch mortgages. 


- TmiRDLY, That though A. the mortgagee, when there 
were ſubſequent mortgages, took afterwards a releaſe of the 
ultimate equity of redemption, yet this did not oblige the ſaid 
A. who had taken a releaſe of ſuch equity, to pay the inter- 


mediate mortgages, provided he would (till wave the releaſe 
made to him of the equity. 


FouRTHLY, In this caſe A. the mortgagee, was ordered to 
pay coſts to the plaintiffs, who were indorſees of the ſubſequent 
mortgages or bills of ſale ; but A. was not to have his coſts 
over againſt the firſt mortgager; in regard, Lord Chancellor 
ſaid, it was not reaſonable that A. ſhould onerate his pledge 
with coſts occaſioned by his unjuſt defence. 


( 


De Coſta again/# Scandret. 2 Peere Williams 170. 
Lord Chancellor Parker, Trinity Term, 1723. 


A Merchant having a doubtful Account of his Ship, inſures ber 
without acquainting the Under-writers what Danger the Sbip was 
in; this held to be a fraudulent Inſurance, and the Court relieved 
again/t the Policy. 


NE having a doubtful account of his ſhip that was at ſea, 

viz. that a ſhip deſcribed like his was taken, inſured her 

without giving any information to the inſurers of what he had 

heard, either as to the hazard, or circumſtances which might 

induce him to believe that his ſhip was in great danger, if not 
actually loſt. a 


Tux inſurers bring a bill for an injunction, and to be re- 
lieved againſt the iaſurance as fraudulent, 


LoRD Chancellor: The inſured has not dealt fairly with the 
inſurers in this caſe ; he ought to have diſcloſed to them 
what intelligence he had of the ſhip's being in danger, and 
which might induce him, at leaſt, to fear that it was loſt, 
though he had no certain account of it; for if this had been 
diſcovered, it is impoſſible to think, that the inſurers would 
have inſured the ſhip at ſo ſmall a premium as they have done, 
but either would not have inſured at all, or would have infiſted 
on a larger premium, fo that the concealing of this intelligence 
is a fraud; wherefore decree the policy to be delivered up with 


coſts, but the premium to be paid back, and allowed out of 
the coſts. 


Watkinſon 
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Watkinſon againſt Bernadiſton. 2 Peere W illiams 367 
At the Rolls, Trinity Term, 1726. 


On a Ship's being repaired in the River Thames, and fitted out 
there with new rigging and Apparel, the Ship itſelf is not liable, 
but the Owners ; otherwiſe if repaired or fitted out when on a 
Voyage, where the Maſter alone may bypothecate. 


| N this caſe it was decreed by the Maſter of the Rolls, 
and ſeemed to be admitted by the counſel om both ſides, 
that if a ſhip be in the river Thames, and money laid out there, | 
either in the repairing, fitting out, new rigging, or apparel of 
| the ſhip, this is no charge upon the ſhip, but the perſon 
| thus employed, or who finds theſe neceſſaries muſt reſort 
| to the owner thereof for payment, and in ſuch a caſe, in a ſuit 
in the Court of Admiralty to condemn the ſhip for non-pay- 
ment of the money, the courts of law will grant a prohibition ; 
and therefore, if the owner, after money thus laid out, mort- 
gages the ſhip, though it be to one who has notice that the 
money was ſo laid out, and not paid, yet ſuch mortgagee is 
well entitled, without being liable for any of the money thus 
laid out for the benefit of the ſhip as aforeſaid, and the ſhip 
is no more liable for this money than a carpenter laying out 
money in the building of an houſe has a lien upon the houſe 
in reſpect thereof, though by the law of Holland he has; but 
this not being the law of England, ſuch carpenter muſt refort to 
thoſe who employed him, or to the owner of the houſe for his 
money. 


Bor it is true, that if at ſea where no treaty or contract can 
be made with the owner, the maſter employs any perſon to do 
work on the ſhip, or to new rig or repair the ſame, this, for 
neceſſity and encouragement of trade, is a lien upon the ſhip, 
and in fuch caſe the maſter by the maritime law is allowed to 


hypothecatec the ſhip. 


Caſwell 


L «8 J 


Cell 92d ode f. Beere Hiliao add. Lord 
Chancellor K Ning. Mic haglmas Term, 1728. 


Obligee on. a Barton yr Bond ſhall not before the Return of the Ship 
come in under a Commiſſion of Bankruptcy ; but if the Contingency 
bappens ' before the NN. "OE? be nnn 
nee ern 


12 R E * Kin gb ig a | lai ke before 05 
| rn of the 0 becomes a, bankrupt, the obli 
canno ot Ga 1 po 87 | on, ; ' thoug ir che thip, re- 
turns befbre the bank te be fully Aültributed, he ſhall 
come in pes rafe 5 or IS he gre returns after the bankrup ts. 
certificate is Newer he will 558 be barred, provided he fe 
Fenris the de eclaration 1 the * conitian as as Leg the bond. 


3 4. I 14 


441 4 hg 104) * eber 298. :b 11 «244 


Ring again and Ennis —— 360. 
1 Tom Chat Al Talbot, Trinity Term, 1734, 


mee ä 
e Puymeni of the Ay the Ship was rale ar Sed, am 6+ 
| Morigager died, hee hs vos ye Wr * 
mortgage Money.” ' * 


N the caſe of the mortgage of a ſhip, where the ſhip 

was taken A% Ar was ne;covenant for payment of 
the money: d though the ſhip could not properly be ſaid to 
be in nature of a pan or depoſitum, ſince the mortgager has 
failed with the ſame to ſea; nevertheleſs the executors of the 
mortgager were decreed to FP the — for * the —_— 
was . | | 


( 314 } 


4 
Amies = Stevens. Strange 128. Michaelmis 
Term, 5 George. 


Carrier not anſwerable for Goods left by Tempeſt. 


HE plaintiff puts goods on board the defendant's for, 

who was a common carrier. Coming through bridge, 
by a ſudden guſt of wind the hoy ſunk, and the goods were 
ſpoiled. The plaintiff inſiſted, that the defendant ſhould be 
liable, it being his careleſſneſs in going through at ſuch a time; 
and offered ſome evidence, that if the hoy had been in good 
order, it would not have ſunk with the ſtroke it received, and 
from thence inferred, the defendant was anſwerable for all acci- 
dents which would not have happened to the goods in caſe th 
had been put into a better hoy. But the Chief Juſtice held the 
defendant not anſwerable, the damage being occaſioned by the 
act of Gop. For though the defendant ought not to have ven- 
tured to ſhoot the bridge, if the general bent of the weather 
had been tempeſtuous; yet this being only a ſudden guſt of 
wind, had entirely differed the caſe. And no carrier is obliged 
to have a new carriage for every journey : it is. ſufficient if he 
provides one which (without any extraordinary accident, fuch 
as this was) will probably perform the journey. 


| Titchburn againſ} White. 2 14. 5. Hilary 
| Term, 5 George. | 
What Acceptance makes a Carrier liable. 


ER King, C. J. If a box is delivered generally to a carrier, 
and he accepts it, he is anſwerable, though the party did 


P 


not tell him there is money in it. But if the carrier aſks, and 
the other ſays, no; or if he N . it conditionally, provided 
there 


246 J 
there is no money in it; in either of theſe caſes, I hold, the 
—__— To nor 


of 


hos pion 24051 Nicholas Strange 405. Michaelmas 
N 7 George. 
The Admiralty Law may be ſuperſeded by a ſpecial Agreement. 
cargo of tlie ſhip was loſt by the capture of a Su 
privateer, who carried her into Gorenburgb: the maſter 
ſaid ere three months, to refit the ſhip, and take in new 
lading ; and to prevent the ſeamen from going away, he agreed 
to pay them ſo much per month whilſt they ſtaid there. And 
in an action for this, the maſter would have diſcharged himſelf, 
on the rule that freight is the mother of wages, and that none 
are ever paid: while the ſhip' is lading and unlading 3 which the 
Chief Juſtice agreed to be the general doctrine: but he held 
it not ſufficient: to controul à ſpecial: agreement, as there was 
in this caſe; and meow, was e in 4 
. r a 


7 * 1 " 


Pie again Coney. Seer. +76. 1722 Term 


6 there muſt be Bail. 


1 plaintiff recovered on a bottomree-bond, and the 
defendant brought a writ of error, but put in no bail; 
and the queſtion was on the words of the ſtatute, which are, 
bonds for the payment of money only. Et per curiam, The 
contingency having happened, this is now in every reſpect a 
bond for the payment of money only, and therefore there muſt 
be bail. 


6 2 Knight 


— woo — — — 


t e ] 


Knight agginſ} Cambridge. Idem againſt Dodd. 
Strange 581. Eaſter Term, 10 George. * 


Barratry in a Policy, the ſame gs Fraud. ; 


CTION / 4 caſe upon à policy of inſy 
"A whereby the inſurer ;ugdertakes againſt the barratr 
die mater uod mariates : and Gens the breach in a — 
Fraudem et negligentiam of the maſter. S e e 
12 bee, OP 0 TY 


F 


le war chjetied-in; | his-ecurt, that the band ad acai 
al the maſter was not within the | policy, being more (general 
thad the ward: herrdtry. | per curidm, The negligance cer» 
tainly is not, but the fraud is. Bartatry is of a general ſigniſir 


- cation, and not .coofined barely to the running awag with the 


ſhip. It comes from barat, which ſignifies fraus and dulus, and 
extends to any fraud of the maſter. The end of inſuring is to 
be ſafe in all events; and it would be very prejudicial, if we 
were to be making loop. holes to get out of theſe policies. The 
inſurer knows the maſter, and whether he can truſt him; and 
he that inſures againſt his running away with the ſhip, never 


imagined he might or would be guilty of any other fraud. 
* affirmed. i 
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Eaſt· India Company again Pullen. |. $/fange 590. 
Hilary Term, 12 George; , At Guildhall, coram 
Raymond C. J. 


Grads 27 after the Oats MAS that Goa the hs into @ 
| Lighter « 1s 0 berge on 4 the Iafurer. "at 
1,906 8 Nik 6% 
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"ETION. S — — 

an undertaking to carry for hire on the river Thdmts 
from the thip.t0 the company's warchoults. Upon the evidence 
it the defendant was à common lighterman, and that 
was the uſage, of the company an the unſhipping;of., theis goods, 
to clap,ap officer, who is called a guardian, in the lighter; who 
2s ſoon as the lading i 2 taken, ing puts the cempapy :s, lohn 
the hatches, ARE ih Oy goes 49c6s thor fe nl 
at the warchoule., * to be en this caſe, and 
part of the goods werg 


4 w a8 | NK Ann, It 1 10 * » 2 Vi % 2918 51 19 1111 9955 


Tur Chief Juſtice wWas of Wan * differed: from the 
common caſe, this not being any truſt in the defendant, — 
the were not to be conſidered as ever having been in 

but in the poffeſſion of che company's rat. Who 
hired the lighter to uſe thimielf. , He thought therefore the 
action was not maintainable, ſo _ 1 were nonuited, 


"Str ange. Pro quent.” 0 hoo, * A » n A* 
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mo Ny Atwood. Strange 76 1. nen 


13 George. bt 
Where a Deed comes in by Incident, eee. 
— = WY 1. , frondulent. 0 ö ** * ' 


HE mariners Shes in he Admiratey for * and a deed 
is pleaded to have been arade at land whereby the marinets 
agree to ſubject themſelves to the Joſs of their wages, on parti- 
cular circumſtances: and it being replied thereto, that the 
deed was obtained by fraud and circumvention, it is'ſo « 
below, and a ſentence for the wages. It was' then movell for 
a prohibition, becauſe the Admiralty has no original juriſdie- 
tion for wages, but it is connived at for the caſe of the mari- 
ners, who may join in the ſuit, which they cannot do at law: 
but then it muſt be upon a paral obntract, and not 4 deed; and 
here being a deed made at land, that is the ſubſiſting contract, 
and will merge the other. Sed per curiam, This is only a deed 
on one ſide to forfeit the wages upon particular circumſtances ; 
but will not enable them to ſue for their wages at law. The 
deed therefore comes in only by way of incident, and then 
they may'proceed to try it, There can be no prohibition, 


Garnbam again Bennett. 3 81 6. Michaclmas 
; 910097; 1.08 A il vil 


For Repairs done ns "Ship, the Mafter or — 9 a the 
Election of the Tradeſman. 


'O» a motion for a new trial, it was held, that prima facie 
the repairer of a ſhip has his election to ſue the maſter 


who employs him, or the owners : but if he undertakes it on a 
ſpecial promiſe from either, the other is diſcharged, 


Dimock 


Dimock ae Chandler. - drunk 890. ; File 
1 201 Tenn, 4 George: ol 20 | 


 Probitition i in "the Admiraly an @ Suit, One Part- Our of a Ship 
againſt Ae. 


n wien was moved ke to the Admiralty i in a ſuit chere 
Wust by one part- owner againſt the other, who would 


go to. ſea with the ſhip in order to o 7 ro] to give ſecurity. 


And the court ſaid, if ſecurity was o and refuſed, they 
would grant a prohibition ; but not before. 


Boyfield again Brown. Strange 1065, Michaelinas 
Term, 10 George 2. 

Where Satvage falls ſhort of the Preight, it is @ total Loſi. 
19 the execution of a writ of inquiry before the Chief 
| Juſtice, it appeared that the defendant was an inſurer to 
200 J. upon corn, the value of which was 217 /. that the corn 
was. ſo damaged in the voyage, that it ſold only for 677. 
and the freight came to 80 I. And upon this the Queſtion was, 
whether as the freight which the plaintiff was obliged to pay, 


exceeded the * r to be conſidered as a total 
loſs. 


Ap for the rdf it was inſiſted, that he ought not to be 
in a worſe condition, than if his corn had gone to the bottom 
of the Sea; for then he would have had no freight to pay, and 
now that the voyage has been performed, whereby the; freight 
is become due, he has a right to apply the ſalvage to diſcharge 
that. It was proved to be the uſage, where the ſalvage exceeds 
the freight, to deduct the freight out of the ſalvage, and make 
up the loſs upon the difference. * 


For 


[ $20 1 


Fax the defepdant it was inſiſted, that as his inſurance was 
el Ihe corn, and the bee d perimi he avant In 
making up the loſs to dedudt then ſubge: but no inſtance 
could be ſhewn on either fide of an n where the 
freight exceeded the ae 8 Mats e eee wa 


TRE. Chief 15 as of of opinion, * within the 
| dedufting the eight when. the 1 5 65 . il 12 
tiff Was in this caſe, 2 it fell ſhort, Ft 
fads And. the Jury: Rand & for the Ag 
for 1LQ ; noidideng & guru buys 
Rufilapgn/ Boheme. Syrange. 1 127. Hilary Term, 
13 George 2. 
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of 01 one Gardiner at Feri, bis ipt, tc to it, an 
proved bis hand. The, defendang 5 6 thi $ was 0 
exidence againſt tho E bo i Bir 5 ee 


Suche apa Biowh.” duet yz 3 
Term, 16 George 2. 


"Where the Miter aft only Ar the Benefit f tit Ohe, 1. 1. not 
Batratiy, aug ir may 8 be 4 Deviation'or Breveh of m. 
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Tu aug heGebdeh dos bing hates going: to 

| Mut ſoilths; - goods wereihipped onboard hev on behalf of 
the plainriff, and a bil of lallag ũgaedeby the maſter whoreby 
he· undertakes to go-advite route a Musi; and the defendant 


under- wrote a policy from Falmouth (whetes the goods: were 


3 taken 


L 3 
eben in) to Marſeilles, Before the ſhip departed from the port 
22 London r advertiſement was publiſhed, for goods to 
| 22 N Naples 3 and the P ik 8 agent Was told, 
wor was s intended to go to thoſe ports firſt, , and then come back 
to Marſeilles: but wn 73 that his bargain was to go firſt or 


directly to Marſeilles, and he would not conſent, 10 * her nl 
by Jul, or alter His! Wa. 55 


Tux ſhip, ud BY by More and rs deliver- 
in part 0 cargo at the oth er Ports, ct out on her return 
for "Marſeilles Sith, the plain 50. 85 D 70 15 — 
thither was blown, We An th a Spaniſh ſhip, 
Ang in an action upon the po 8 e of a 
loſs ty the barratry of the = < And the plaintiff inſiſted, 
that any fraud or malyerfation of the maſter was within the 

meaning of the word Garraf. Duft reſne terms it dalus qui ft in 
| contiagibus ; 3 and ſa, do all the. Dictionaries, as Florio's Italian 
Di#. verbo barrataria, " Minſhew, Furetier, Se. And in the 
caſes of Knight v. Cambridge, and Knight v. Dodd. Paſch. 10 G. 
1. where the loſs was laid to be per fraudem of the maſter, the 

Id it a aſſignment of a e there, the 
word 2050 Hane)! in * Ds "ORG 


Tur defendant's counſel inſiſted, this was no more than a 
deviation, in which caſe the inſurer is diſcharged, and the plain- 
tiff 's remedy is againſt the owners or maſter. That this cannot 
be called a,ccime in the maſter, when he.is aQing all the while 
for the benefit of his owners. | 


Tur Chief Juſtice, io his diraQion to the jury, told them, 
that this being againſt the expreſs agreement to go firſt to Mar- 
ſetlles,, ſeemed to be more than a common deviation; being a 
formed deſign to deceive the contractor. And compared it to 
the caſe of ſailing out of port without paying duties, whereby 
the ſhip was ſubjected to Sorfeiture, and which has been held to 


by barratry. | | 
Tt Taz 


© 9k J 4 
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Tur a l aid wilt ae time; Jars üpo on in Wie tet alked 
the Chief Juſtice, whether if the mie was to haye no benefit 
to himſelf by paſſing by Marſeilles, and went only to the other 
places firſt for the benefit of his owners, that would be a bar- 
ratry ? And the Chief Juſtice anſwering, No, they found fe for 
the defendant. 1 


Ap now a new trial being moved for, the cafe wis argued; 
and all the court was of opinion that the verdiet Was. right 
for the maſter has acted conſiſtent with his duty to his Lowe, 
and the plaintiff s agent knew of. che intended alteration 
the goods were put on board, and might have refuſed to by 
them, or have altered the inſurance ; that to make it barratry 
there muſt be ſomething of à ctiminal nature, as well as a 
breach of contract; and that here, the breach being aſſigned only 
on the barratry, was not Kippotted: by the evidence, 80 the 
defendant had oe. 2 $199 priteerth 0 yo 


Seaman'apanſt Pocertat, - Ewing 11 $ 3. ne 


Term, 16 George 2. 


If a 2 Gm is concealed from an Hire the Hg 


i wad, 3 
inert: 2 990 29 Hits -1 "hs 119-2 N. 


N 2 90 Ty 1740, the defendant nnder<\vrote a policy 
from Carolina to Holland. Tt appeared the agent for the 
plaintiff had on 23d Auguſt received a letter from Cowes, dated 
21ſt Auguſt, wherein it faid . Thie 1 2th of this month, I was 
in company with the ſhip yo 4 (the thip in queſtion) at 
« twelve in the night loſt fight of her all at onee; the captain 


« ſp:ke to me the day before that he was leaky, and the 'next 
% day we had a hard gale.” The ſhip, however, continued her 
voyage till the 19th Auguſt, when ſhe was taken by the Spa- 


'niards: and there was no pretence of any knowledge of the 
| actual 


16 a4 1] 
actual loſs at the time of the inſurance, hut it was made in cany 


ſequence of a letter received that day from Fe ation n 
dated ayth June before. i 


SEVERAL brokers were examined, and proved that the agent 
ought to have diſcloſed tlie letter; fur either the deſendant 
would not have under- wrote, or inſiſted on a higher premium. 
And the Chief Juſtice was of that opinion; and declared, that 
as theſe are contracts upon chance, each party; ought to know 
all the circumſtances. And „be thought. it not material, that 
the loſs was not ſuch an one as the letter imported ; for thoſe 


things are to be cohſidered in the ſituatioh of them at the 
time of the contract, and not to be judged of by ſubſequent 
events ; he thereforethoughr' it a ſtrong caſe for the e 
and 3 found accordingly. 3 10 200 200g 5107 do [ 
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HE Ap dees Pepe eas inſuned in 1739. * North 
\ -Coarolihe to Lund with | a warranty againſt captures and 
(hewoahyi/ Aid in an action, the loſs was Hid th he by finking = 

at ſea.¶ Albthe evidence given was; that ſhe ſailed out of port 
on her intended voyage, and has nevet ſince been heard of. 
And ſeveral witneſſes proved, that in ſuch caſe the preſumption 
is, that ſlie founderer at ſea, all other ſort ef iloſſes being gene- 
rally heatd bf. The under - Writer inſifted, that as captures and 
ſeiſures were expected, it lay upon the inſured to prove the loſs 
happened in the particular manner declared on. But the Chief 
Juſtice ſaid, it would be unreaſonable to expect certain evidence 
of ſuch a loſs, as: where every body on board is preſumed to be 
drowned and als; that ha is the beſt Lana the na- 
a 10, 1221 8 2 t.2 f ture 
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tüte 6f tue ce adinfts of, Whith' the plaintiff has get; he 


therefore leſt it to the juty, who fbund thi lofs ivcorving to the 
OTE 's declaration. | 


” SS ILY 


Sparrow A Cathes —— 2306 Taney 
Term, 18 George oy.” 


Goods ht after the ' Owner bat "taken — 
og Lighter, ti G 0 he eee 


912 129 2 „ 


H K defendant inſured goods to Londen, _ ane | the 
ſame ſhould be ſafely landed there. The ſhip arrived in 
Pee of Lond, and the owner of the goods ſett his lighter, 
and received the goods out of the ſhip : but before they reached 
land, an accident happened whereby the goods were damaged; 
for which this action was brought againſt the inſurer. For the 
defendant it was inſiſted upon, that the accident happening after 
the owner had taken the goods into his poſſeſſion, it was a loſs 
after the inſurance was ended. To which I anſwered, that if 
this had been an action againſt the maſter or owners of the ſhip, 
that would have been a good anſwer, for they were certainly 
diſcharged ; but in this action it could be no anſwer, fdr during 
all the voyage it might as well be ſaid the goods wete in the 
poſſeſſion of the aſſured, who: took the fhip! to: freight, and 
whoſe fervant the maſter was to this purpoſe; a much as the 
lighterman': and theſe words are: put into policies, to guard 
againſt all ſorts of loſſes, till there is an actual landing, becauſe 
in the caſe of flips of great burthen, that are forted to he off; 
there may be a carriage for many mites in boats or lighters, and 
it was in the courſe of trade for man gn 
his lighter. 


Bu the Chief Juliice held, CST Aiſcharged,, He 
hoid it; would have been otherwiſe, had: the: gbods beep, feat by 
the WY s boat, which is confidered as part of the ſhip and 


VOyage. 


[ 8 
voyage. And the jury (which was of merchants): 
they thought it turned upon brought in 4 yous 
RE CFP mortar ram: J t 


— Bartell. Strange 1 1446. Hilary „ Tem, 
1:᷑0 George 2. 


Policy on any ſhip the Plaintiff ſhould ſail in from Virginia to Lon- 
don, not transferred to , e eee PRA en 8 
N ee an 


HE. plaintiff inſared, intereſt neee on | any (hip 
he ſhould come in from Virginia 4 Lenden, 
the adventure on his embarking on board ſuch ſhip ; the money 
to be paid, Heng tie Neue Rane e or the try, bo 
em. 2 4 9 | 
Apeks board the Sedos, 1 but the ſpringing's bak 
at ſea, hie went on board the Priend/bip, and arrived ſafe at Lon- 
don ; but the Speeduell was taken after he left her. And now in 
an action againſt the under-writer, he was held liable, for the 
inſurante is om the ſhip the plaintiff ſat out in; and had that 
got ſafe home, and the other been loſt. che plaintiff could not 
have recovered, upon the foot of having removed his * 
into that Fan in the middle of the voyage, 


ous. me Eames. Strange 1243. Michaelmas 
Term, 19 George 2. 


ure 1 hable where Nip ier back ts perform Quorentine, | 


HI dun Skechſs wes ine at ad: from Leghorn to the 
1 port of London, and till there moored: twenty-four hours 
In good falery. She arrived 8th July at Freſb-HFharf, and moored, 
but was the fame day ſerved with an order to go back to the 

| : Hope 
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Hope to perform a fourteen days quarentine. The men upon 
this deſerted. her, and on the 12th the captain applied to be 
excuſed going back, Which petition was adjourned to the 23th, 
when the regency ordered her back; and on the zoth ſhe went 
back, performed the quarentine, and then ſent up for orders to 


air the goods. But before ſhe returned, the ſhip was burnt on 
23d Auguſt, And now the queſtion was, whether the inſurer 
was liable ? 
N ax\\ v 50 ct 
"Roa the 3 it was inülled, _ the ſhip arcivipg = 
being moored on 8th July, and remaining ſo till the zoth, here 
was a performance of what he had undert:ken; and his riſque 
'ought not to be extended to fo long a time as between Bk 
July as apt ery 230 Aug” $ ut 52 Live att 


OO 0111194 [r 
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x But if it was raed, 4 — the ſhip was & Jong at hor 
moorings, yet ſhe could not be ſaid to be there in good ſafety, 
which muſt mean the opportunity of unloading and diſcharging ; 
-whereas here ſhe was arreſted within the twenty-four hours, and 
the hands having deſerted, and the regency taken time to con- 
ſider the petition, there was no default in the maſter or ners. 
And it was proved that till the fourteen days were expired, there 
could be no application to air the ven 3 * er 
found for the n. f F 


W 


Foſter TP Wilmer. Strange 1249. Hilary Term, 
19 George 2. 


Js Aventis to ; deviate does not di erte the Chanda: 


HE inſurance was from Carolina to . Liſbon, and at and 

from thence to Br:ftol: it appeared, the captain had taken 

in ſalt, which he was to deliver at Fa/mouth, before he went to 
Briſtel; but the ſhip was taken in the direct road to both, and 
before ſhe come to the point where ſhe would turn off to Fal- 


mouth, And it was held, the inſurer was liable; for it is but 
| | an 
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an intention to deviate, and that was held not ſufficient to diſ- 
charge the under- writer. In the caſt of Curtir v. - The Royal Ex- 
change Aſurance Company, where the inſurance was from Hondu- 
ras to Landen; and a conſignment to Amfterdem :2 loſs happened 
before ſhe came to the dividing point between the two voyages. 
which the rae" was ' held to TR for it. 


ViQorin. _ Cleeve. Strange 1250. Hilary 
Term, wy en 2. | | 


What is 4 with au. 


A Ship that ſails «with the Cunvoy, though hindered by the Weather 
from taking Sailing-Orders, departs with Convoy. 


H E plaintiff inſured on goods in the Fobn and Fane from 
Gettenburgh to London, with a warranty to depart with 
convoy from Fleckery. In July 1744, the ſhip failed from Gor- 
tenburgh to Fleckery, and there ſhe waited for convoy two 
months ; on 21ſt September, at nine in the morning, three men 
of war, who had one hundred merchant-ſhips in convoy, ſtood 
off Fleckery, and made a ſignal for the ſhips there to come out, 
and likewiſe ſent in a yaul to order them out. There were 
fourteen ſhips waiting, and the Jabn and Jane got out by 
twelve o'clock, and one of the firſt; the convoy having failed 
gently on, and being two leagues a-head, It was a hard gale, 
and by fix in the afternoon the ſhip came up with the fleet; but 
could not get to either of the men of war for failing orders, on 
account of the gale of wind. It was ſtormy all night, and at 
day-break the ſhip in queſtion was in the midſt of the fleet, but 
the weather was fo bad, that no boat could be ſent for failing- 
orders. A French privateer had failed amongſt them all night; 
and the 22d, it being foggy, attacked the Jobs and Jane about 
two, who kept a running frght till dark, which was renewed 
the next morning, when ſhe was taken. 


* 1 d k 
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Fon the defendant it was inſiſted, that this ſhip was never 
under convoy, nor is ever conſidered ſo till they have received 
aw ang and if the weather would not permit the captain 

to get them, he ſhould have gone back, But the Chief Juſtice 
and jury were both of opinion, that as the captain had done 
every thing in his power, it was a departing with convoy : and 


theſe agreements are never confined to the preciſe words ; as in 
the caſe of departing with convoy from London, when the place 
of rendezvous is Spitbead, a lobs in going thither is within the 
policy. So the — recovered. 


Dean againſt Dicker, Ws 1250. Hilary Ferm, 
19 George 2. 


On 2 Pali, Interefh or no Intereft, a Recapture after being in an 
: Enemy s Port will not avail the Inſurer, 


Hewitt againſt Flexney. 
Like Caſe upon @ Ranſom. 


\HIS. was an inſurance on goods by the Durſey galley, 
intereſt or no intereſt, at and from Jamaica to Briſtol. 
In. her paſſage ſhe. was taken by a privateer, and carried into 
Mares a port in Spain, kept eight days, and then cut out by an 
Engliſh ſhip. And the plaintiff inſiſting, that this, though on 
goods, was to be conſidered a wager on the bottom of the ſhip, 
brought his action as upon a total loſs ; the defendant inſiſted, 
that by the ſtatutes of the 13th Ge. 2. c. 4. and 17 Geo. 2. 
c. 34. this ſhip is to be reſtored to the Owners upon paying 
ſalvage, and conſequently this is only an average loſs; and the 
plaintiff can only recover upon a total one. But the Chief 
Juſtice held, that in this caſe the plaintiff ought to recover, for 
his is a wager upon a total loſs in the voyage, and here has 

=} happened 
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happened one; for the being carried into port and detained eight 
days, makes one. And where the policy is intereſt or no inte- 
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ſhip to whom it did and ſhall be = to have — He 
ſtmichir mizhi be ocherwife, were the re © Was before the 
ſhip was carried infra u, or bh\ 1 of goods actually 
on board, and Owe a N 3 ; 
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Te eee at ahi Par * PR Aes by ur. | 
Tofi, unkſe tf" God? aug nt behEhh&n WERE" of = tag 
Froghe, uu ber only we —_— 9 — — 2 ye 

12 E lust ia on hip ani naar mon 

td BU A cargo was reudy to put on butt yi 
but the — day imotder for tf 2 — 
tempeſt atoſt;/ add (hE andinNauy others ele 

and pacts of Her weren retovered and ſold 3 R in" & 4 

paid into cout as uch a8 upon an average he was Able to fot 

the loſs: of [the ſtup : but the phinriff inflct 'th! be“ aliowest 

6001. for the freight the ſhip woul# He che in the wbyitets 

if the accident had not happened; but as the goods were not 

actually on board, ſo as to make the plaintiff's right to freight 
commence, the Chief Juſtice held, he could not be allowed it, 


L 389. J 


Pariſh againſt Crawford. Strange 1 2 18 ! Hilary | 
: Term, 19 George 2. 


The Owner who has bt bis Ship to another, is Sol 2 ir a FRY 
vin of eee 


HE defendant was ſole owner of a ſhip, which he hae] to 
1 one Fletcher for a voyage at a certain ſum, and Fletcher 
was to have the benefit of carrying goods. The plaintiff ſent a 
quantity of moidores, and” had bills of lading ſigned by the 
captain; and many of the moidores not being delivered accord- 
ing to the conſignment, an action was brought againſt the de- 
fendant, the owner of the ſhip, to make him liable as far as 
the ſhip and fright mat worth een to ths wr 
Fon the defendant 3 it was  infiſted, that 838 the ſhip w was 
his property, yet he was not ſo owner as to be liable to the 
plaintiff; and that Flercber is for this purpoſe the owner. Byt 
x . the defendant had covenanted for the condition of 
ſhip, and the 'bebayigur, of the maſter, the. Chief Juſtice 
held, he was liable to the plaintiff; and the freight he had in 
general from Fletcher was ſufficient, though the identical freight 
for the gold belonged. to the other, and, Fletcher had n * 
uſe of the b. me 6 e irie ca 


100 91 6 — 8 * 24 32146! 0 \ _ - : J - T7 8) Þ 4 111 £3 Ji 214. 


[ 3 


Mon againſ Brogden. 8 — I * Hilary Term, 
20 George 2. 2, 


If the Sailors force the Maſter to return, or to go out of the Courſe 
U the V. oyage, it is beld no N nor Tongs 


H E ſhip Mediterranean went out in the merchants ſer- 

vice with a letter of marque, and bound from Briſtol to 
Newfoundland, inſured by the defendant. In her voyage ſhe 
took a prize, and returned with it to Brifal, and. received back 
a proportionable part of the premium. Then another policy 
was made; and ſhip ſet out, with expreſs orders from the 
owners, that if they took another prize, they ſhould put ſome 
hands on board ſuch prize, and ſend her to Briſtol, but the ſhip 
ja queſtion mould proceed with the merchants goods. Another 
grize Was, taken in the. due courſe of the voyage, and the cap - 
tain: gave orders 0 ſome of the erew to carry the prize to Bri/al, 
and deſigned to go on to Netmfeoundland; but the crew oppoſed 
him, andi inſiſted he ſhould go back, though he acquainted 
then with the orders: upon which he was forced to ſabmit; 
and in his tetura n. ip Was taken, but * got in 


ſafe. — dl 

And how. in bi aQibn againſt the inſurers it was inſiſted; chat 
this was ſuch' à deviation as diſtharged4liem ; but the court and 
jury held, that this was excuſed by the force upon the maſter, 
which he could not reſiſt; and therefore fell within the excuſe 
of neceſſity, which had always been allowed. The plaintiff's 
counſel would have made barratry of it; but the Chief Juſtice 


thought it did not amount to that, as the ſhip was not run 
away with in order to defraud the owners, So the plaintiff had 


a verdict for the ſum inſured. 


Uu 2 Gordog 
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Gordon againſt Morley. Campell a Bordicy, 


TER g 1 & NW ** 
40177 Null! dene 2 2 


4 Ship + warranted to depart with u is * during ber Way 
abby the general R 
4 Vaults 04 e 
N an inſurance from Londen to Gibraltar warr age to der 
part with” convoy, it appeared there was a convoy ap- 
pointed for that trade at Spirhead, and the ſhip Ranger having 
tried for convoy in — | proceeded for thead, and Was 
eaken in her way thither. 9 | | m_ ke i 
| 1241 2901 nuit nk ing 7 100 
Tur 2 that e en den e French 
war, the ſhip Gould: not have ventured through the channel; 
but: have waited in the Downs for an occaſional convoy, and many 
merchants / and: office-keepers were examined to that purpoſe, 
But the Ohbicf Juſtice held, that the ſhip was'ts be confidereg 
as umler the defendant's: infurance to a place of general ren- 
dezvous, according to the interpretation of the worde warramed 
ta depart. with coprop. Call. 443, 445. And if tlie partics 
ant to vary the inſurance from what is commonly underſtood, 
they ſhout have particulariaed her departure TO Ion 
the Downs. 


Tux juris werę n — and rug 
burn ts at en the ongeh af bit Graf, 
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The Eatl af Chelericl again re Jag 

1 Ahn 341. Lord Chancellor Hardwie 7 

bruary +> 1750. bal 5 ler ati 03 2 teu wot 2617 
Bottomree By bh tontrivtd, as to be. cenflrued 


Pie Statute of Uſury. 


UPPOSE a contract was made for a digs mma cy New- 
ech rom London, or to Dover from Calais, at a ſeaſon of 


look on this as colourable, * a mere \craian of tis ae 


Au vp in che caſe of Yoy and Ke in Hardr. Rep. proc ne Fo 
plainly from what the court di there, that even a lactomms bond 
may be an evaſion of the ſtatute, 4s well as any other contrast, 
or Lord Chief Jaſtice Hal l never have ſent it to trial, 3h 

MI 

Tur firſt cale of hrt b \Sharpley and Huſwell, (ro, Jas. 
208. There the rue that governed the court, was the; real Mü 
of the principals, and FAA, hazasd. the lender run of having les 
than the intereſt, which the ay. allows, and a Ae 


principal nor intereſt. 


Mx. Juſtice Dodderidge in Roberts and Tre remane, Cro, Jac. 
509. makes very proper diſtinctions between contracts ufurious, 
and not uſurious : Mr. Attorney General in his argument for 
the defendant, has ſtated theſe diſtinctions as to what contracts 
are uſurious. As to contracts not uſurious: If I lend to one 
1001, for two years, on condition to pay for the loan thereof 
30 J. but if he pay the principal at the year's end, that he ſhall 
pay nothing for intereſt, this is not uſury, for the party hath 
his election, and may pay it at the firſt year's end, and ſo diſ- 
charge himſelf. 


In 
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In the caſe of Soame and Gleon, Siderf. 27. debt upon obliga- 
zool. in which there was a condition, that if a par- 

L Fa went to Surat in the Haſt-In dies, and returned ate 
to Londen ; or if the owner or the goods return ſafe, that then 
the defendant pay to the plaintiff 40 J. for each 100 J. but if 
the ſhip is laſt by unavoidable caſualty of ſea, fire, or enemics, 


to be proved by ſufficient ee then the plaintiff to have 
nothing. | 


Tux queſtion was, if this contra. was uſurious vithin the 
ſtatute, as defendant has pleaded i ts 


RESOLVED, per curiam. This is not ulticy within the 1 
but a good bortomree contract, and the Chief Juſtice Bridgeman 
took a difference between a bargain and a loan; for where there 
is a plain bargain as here, and the principal hazarded, this can- 
n6t be within the ſtatute of uſury; for there are apparent dangers 
of the ſea, fire and enemies between this and the Ea/t-Indies, 
which endanger the loſs of the principal, and ſuch con- 
tracts called bottomree tend to the increaſe of trade, and it is 
by this, ſeveral orphans and widows live in the port-towns of 
this realm, but otherwiſe it is of a loan where the principal is 
not hazarded ; judgment per totam curiam, that this was not 
uſurious. 


Motteux 
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Motteux and others againf? the Governor and Com- 
pany of the London Aſſurance and others. 1 Arhyn 
545. Lord Chancellor Hardwicke, December the 


6th, 1739. 


7. Policy of Ifurance Air, from the L which n the Memoran- 
dum or Minutes of the Agreement, it ſhall be made agreeable to the 
Label. 


If a Ship is decayed, and goes to the neareſt Place, it is the fame as if 
repaired at the Place from whence the V. Vage was to commence, 


— 0 Deviation. 


Where there are the Wards at 2 from 4 Place to England, ff 
Arrival i is a er and  akvays en in Policies. 1 


HE ſhip Byte, as. ei by che bill, late in the Eaſt 

India company's ſervice, was in 1732 at Bengall, at which 
time the owner employed Mr. James Halkead to inſure. this 
ſhip in the London inſurance office for 500 /. the adventure, 
thereon to commence from ber arrival at Fort St. George, and 
thence to continue till the ſaid: ſhip, with her ordnance, apparel, -, 
Sc. ſhould arrive at London; and that it ſhould be lawful for 
the ſaid ſhip, in the ſaid voyage, to ſtay at any port or place 
without prejudice, and that the ſhip was and ſhould be rated 
at intereſt or no intereſt, without further account; in conſidera- 
tion whereof, Halkead paid 15 l. premium being at the rate, o 
2 /.. per cent. which was the current premium then upon the 
ſhip at and from Fort St. George, and a label of ſuch agreement 
was, the 7th of Auguſt 1733, entered in a book, and ſubſcribed 
by Halkead and two of the directors, and the palicy-ſhquld have 
been made purſuant thereto ; but upon looking into the policy, 
it appeared, that by a miſtake the policy was made out different 
from the label, and inſtead of the ſhip's being inſuced from the 


time ſhe ſhould arrive at Fort St, George, as it ought to have 
been 


106-8] 
been according to the label, the inſurance is made by the po- 
licy ta-commence only from the departure of the ſhip from. Fort 
St. George to London; and therefore the company irüſting. that 
in regard the ſhip was loſt in the river of Bengal, and not in her 
voyage from Fore V. George to Lomo, the plaintiffs are hot en- 
titled to recover on the policy; and for this reaſon tie plaintiffs 
have brought their bill againſt the defendants, the com pany to 


bo paid 5000. with intoreſt; r the ſas? adzrements in caſe 
of loſs. | Oo OS 


Tur Eyles came to Fort St. George in February 1933, in her 
way to England, but being leaky, and in a very bad condition, 
upon the unanimons advice. of the governor, council, com- 
manders of ſhips, &c. the failed for Bengal to be refitted, and 
after being ſheathed, in ber. return upon her homeward bound 
voyage, ſhe ſtruck upon the. Engztee Sands and was loſt. Evidence 
was read on the part of the plaintiffs, to prove that Bengal 
wastheimaſt proper place for ſnipoc tu refit, and that the went 
ther for that reaſon, anditharahis:was a voyage of neceflity 
gad not! a trading voyage, for (he tobk nothing on board but 
waten, proviim, and ballaſt; It was inſiſted by the plaintiffs 
chunſeh that though the policy in that part of it which is- 
called the Rifqur is beginning the adventure ftbm and im- 
moediately following her departure from Furt Sr. George, yet 
chat it comes within the rule in equity, that a conveyance, 
if different! from articles, ſhall notwithiſtandinp- be made con 
formable to articles, and no inſtance/ that articles have been 
altered to make: them ſimilar to a ſubſequent conveyance; and 
therefore upon this reaſoning, the policy muſt be made agree» 
able to the original agreement, or minutes, called the Label; 
for merchants rely ſo much upon the label, that the policy 15 

rarely made out in W e undeſd in a-calo-of = 
ol . + 
For the defendants; the dmg it us fad, das the Eyles 
3 not e to * 75 vrt oiled Maſſapatn, 
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which ws pot in the proper road, but for the benefit of the 
captain, who ſtaid there ſix days merely for the ſake of private 
trading ; that the loſs likewiſe-was not at Fort St. George, or on 
4 voyage from thence to England chat ſrom Furt St. George to 
Bengal is a hazardous voyage; a ſhip might much ſafer make 
the whole voyage from Fort St. George to England, and therefore 
nothing but the ſtrongeſt neceſſity could warrant ſuch a voyage, 
and that it is impoſſible but there mult bo timber enough at Fore 
St. George, which is undoubtedly the largeſt ſettlement belong- 
ing to the Eaft-India company, to mend a leak, without going 
ſuch a dangerous voyage indrely: | to refit. | | 


| Loxp Chancellor: This is properly a queſtion ut law, Whe- 
ther i it is ſuch a loſs as is within the terms of the policy? 


Tas fr confderation is, what was tho real agreement? 


SxcondLy.. Whether there is avy breach of this n 
by a loſs within the terms of the policy ? 


Now the label is a memorandum of the agreement, in which 


the material parts of the policy is inſerted, e the 
ſhip's name, the premium, and the voyage. 


In the label the words are, at and from; this certainly in- 
cludes the continuance at Fort St. George, and in the firſt part 
of the policy the voyage is deſcribed in the ſame manner; but 
in the latter, according to the conſtant form, it points out what 
ſhall be called the riſque, and the adventure there is confined 
to the departure only from Fore St. George. 


IT has been contended on the part of the plaintiffs, that it 
ought to be conſtrued equally the ſame, as if the words at and. 
from were actually inſerted in this part of the policy. 


Ir is pretty difficult to reconcile the firſt part of the policy 
and the latter; but the label makes it very clear, for that con- 
ſiders the voyage and the riſque as the ſame, and therefore it 


XX h was 


* 
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was only the miſtake of the clerk, which ought to be rectified 
agreeable to the label. 


As to the ſecond queſtion, whether there has been a breach, 
or in other terms, a loſs ? this is not ſo properly determinable in 


is not a fufficient Ground for coming into Equity, that an Inſurance 
is in the Name of a Truflee, unleſs be refuſes the ceſtui que Truſ 
bis Name in an Action at Law. 


| Two reaſons have been aſſigned by the plaintiff's counſel 
for coming into this court: 


Fixs r, That the inſurance is in the name of a truſtee, if the 
truſtee had refuſed the ceffui que truſt his name in an action at 
law, there might have been ſome pretence ; but upon this 
general ground only of a truſt, I ſhould at this rate determine 
all policies, without giving the company the advantage of a trial. 


SECONDLY, That the loſs is plainly and clearly according to 
the agreement, and if. it was ſo, to be ſure I might determine 
it here ; but this is far from being the caſe. 


If a Ship is decayed, and goes to the neareſt Place, it is the ſame as if 
repaired at the Place from whence the V Nabe was to commence, 
and no Deviation. 


* 


Tur general principles laid down by the plaintiff counſel 
are right, as ſtreſs of weather, and the danger of proceeding 
on a voyage when a ſhip is in a decayed condition; and in ſuch 
a caſe, if ſhe went to the neareſt place, I ſhould confider it 
| equally the. ſame as if ſhe had been repaired at the very place 
from whece the voyage was to commence, according to the terms 
of the policy, and no deviation. 


IT 
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Ir is a very material circumſtance that the governor ordered 
the lading to be taken out, to ſhew the neceſſity of the ſhip's 
being repaired ; but there is not a ſyllable of proof why the 
might not have been equally repaired at Fort St. George. | 


Bor there is one part of this ** which differs from all 
others whatever, and that is, as to the certain time the voyage 
was to commence. Now the fact is, that the ſhip was loſt in 
uly 1733, three weeks before the time of making this policy ; 
ſo that clearly the ſhip was not at Fort St. George at the time 
the agreement was made, and therefore it is a material con- 
ſideration whether this comes within the agreement, 


Fon the plaintiffs indeed it is inſiſted, ſhe was at Fort Sr. 
George the February before in her voyage to England, and that 
as ſhe went out of neceſſity to Bengal for the ſake of repairing, 
that circumſtance muſt be laid entirely out of the caſe, and the 
commencement of the adventure muſt be dated from this 
February, when ſhe came with full intention to proceed for 
England, This obſervation perhaps may be a very material one,. 
but it is proper merchants ſhould determine what is uſual in 
theſe colds, 


A queſtion aroſe upon ſettling the iſſues, whether the words 
in theriſque, beginning the adventure from and immediately 
following her departure from Fyt St. George could not, ac- 
cording to the natural conſtruction, be referred to her firſt ar- 


rival at Fort St. George, in her way to England? 


Xx 2 Mere 
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Where there are the Wards at and [TOE 4 Place to England, fre 
Arrival is implied, and always underſtood in Policies. 


Loxp Chancellor : There was a caſe before me, upon a trial at 
Guildhall, where the owners of this very ſhip Eyles were plaintiffs, 
and the Royal Aſſurance Company defendants ; and it was then 
debated, whether the words at and from Bengal to England, meant 
the firſt arrival of the ſhip at Bengal? And it was agreed the words 
firſt arrival were implied, and always underſtood in policies; for 
theſe reaſons his lordſhip directed the — in the manner here-, 
after mentioned. | 


An Agent for the Oumer of a Ship, when be fetches the Policy, ber 
obliged to compare it with the Label. | 


I x was infiſted by the counſel for the company, that Halbead, 

at the time he came for the policy, ſhould have compared it 
with the label, that in caſe of a variation, it might have been 
rectified upon the ſpot, before he took away the policy; and 
therefore the difference, though a material one, muſt now 
prevail. 


THERE is no colour for this objection, becauſe Halbead was 
2 mere agent or ſervant to the owner of the ſhip, arid not at all 
neceſſary that he ſhould be ſo exact as to compare the label and 
er porter ©ga br | 


His Lordſhip ordered — to ad to.atrial at aw: 
in the Court of Common Pleas 1 in Londen the next term, upon 
the following iſſues: 


FigsT, Whether by the lahel, whereon the policy was made 
out, it was agreed or intended, that the' adventure on the ſhip 
Eyles ſhould begin from and immediately on her firſt arrival at 

| | Fart 
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ether, and what time? 1 wy 


Secondly, Whether the Joſs. in 7 1733» 38 


ring the voyage, and according to the adventure which was 


agreed — —-—-— ner | 
memorandum, , SHINS T7 4 & 001 


N. B. On 4 trial it Gila the f ial 
te on ma — . N OP 1 


Ching wot Selwin and Martyn. CY "Aim 3 92. 
Trinity Term, July "0 1742. 3 


4 — proyed Yor examining Witneſs in the wel, late, 
as the Falls ariſe there, and to flay the Defendntt Procectiing 
at Law en « ' Policy ;\ Lord Hardwicke grant#d the C 
and the Injunttion, as the Voyage was at prope og, 1 
Tors Belle, "und "the" Fact, mf p od ir * 
1 1 : A NL e 


a, Ke, — — 1 7 * % 


Whi It a Ship i 1s * fir a Fs upon which i it is — 
the Inſurer is liable; but if the Voyage is laid afide, and the Ship 
lies by for five, fix, or ſeven Years, with the Owner's Privity, 


the Inſurer is not liable, 


T H E plaintiff moved to ſtay the defendants from proceed- 
ing to a trial at law upon a policy of inſurance, and that 
a commiſſion may ifſue for the examination of witneſſes in the 
Meſi-Indies, on a ſuggeſtion that the material facts for the plain- 
uff aroſe there. 


Lene Chancellor: Where a ſhip is inſared at and from a 
place, and it arrives at that place, as long as the ſhip is prepar- 
ing for the voyage, upon which it is inſured, the inſurer is lia- 
dle; but if all thoughts of the voyage are laid aſide, and the 


3 ſhip 
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| ſhip lies thepe-fiye, fix; or ſeven years; with the owner's privity, 
it ſhall never be ſaid that the inſurer is liable; for it would be 
very abſurd to make him ſuffer for the whim or caprice of the 
owner, v ues to let _ ip! ls" and rot "there. tag 


? 
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0 K 'this he's pee kk Rom a to Porto N | 
the facts which are in controverſy in this cauſe, muſt neceffarily 
ariſe in the Weſt-Indies, and therefore the injunction muſt be 
granted, to ſtay the defendants,-the inſured, from proceeding at 
law till further order, that the plaintiff may have an oppor- 
tunity by a commiſſion to aſcertain the fats which he inſiſts on 
to be very material ; that the ſhip lay above four years at Cartha- 
gena, before it was ſunk there by Don Blaſs, and that all thoughts 
of proceeding on its voyage to Porto Bello were laid aſide, there 
being no fair held, on account of the Engh/# fleet being in thoſe 
ſeas, under the command of Admiral Vernon, and likewiſe the 
ſucceſs he met with afterwards in his attack of that port. 


I ſeeno difference at all between this caſe and that of Green v. 
3 December 10, 1741, and therefore will make the ſame 
er here as in that cauſe ; an injunQion was granted ace 
e 5 g 


4 wn , 
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prin os 2 Hang. 3 Athyns 19 * Lord 
Chancellor Hardwicke, Wovember I 5th, 1744. 


When a ; Shih is talen and retaten, the Inſured 1 ths 
whole Money inſured if be has offered n the Salvage... 


By the 13 wg the Recaption of a Ship i is the agu of the 
Oer Property.” 


If the Salvage i is come to the Hands of the Inſured, it muſt be deduBled | 
out of i the Money recovered by the Policy. | 


HE 8 inſured the ſhip Succeſi from London to 
Bermudas, and. ſo to Carolina ; the ſhip was taken by 
a Spaniſh privateer, and afterwards re-taken by an Engliſo 
privateer, and carried into Boſton in Neu England, where 
no perſon appearing to give ſecurity, or to anſwer the moiety 
the re-captors were entitled to, ſhe was condemned, and ſold 
in the Court of Admiralty ; there the re- captors had their 
moiety, and the * money remained i in the hands of the 


officers of that court, 


. 3 - 


Ax action was vrough by the : defendant, upon the policy, 
who had a verdict. 


Tux plaintiff brought a bill, ſuggeſting the capture to be 
fraudulent, and done defignedly by the captain; and moved now 
for an injunction to ſtay the enn at law. 


Tur counſel for the plaintiff argued, that though the cap- 
ture might not be fradulent, yet the defendant onght not to re- 
cover more on the policy than a moiety of the loſs, as the act 
of 13 Geo. 2. c. 4. ſe. 18. gives the ſalvage to the owner, and 
he is entitled to receive it from the officers of the Admiralty, 


and that the plaintiff ought to be obliged to pay no more than 
the 


(ons 

the loſs he has actually ſuſtained, which cannot be aſcertained. 

till after the 1 * et er . _ haye come 
> ny 


opts GGge, © | e 972 lag 
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Taz ae in his anſwer, had ſworn he had offered, 
and was nom willing to relinquiſh, his intereſt to them in the 
berefit of the ſalvage, and 1 Tether of attorney 


for that ee to receive it. 


Te 


Loxp Chancellor: There is no WP ws an \ injun@tion in 
this caſe z here there was an agreement to go to trial in one of 


theſe actions which had been brought, and to he bound by the 
event of that ; at the time of the trial they knew the ſhip was 


re- taken, and the manner of the capture. 


Tux quantum of the damage and loſs ſuſtained, is the * 
thing now to be diſputed ; for it is impoſſible to catry on trade 
vie inſuring, elpecially i in the time of wat, 


Turzzrony regard muſt be had to the infured, as well as 
the inſurer; and where there, is no admiſſion in the anſwer of 
any kind of fraud, though various pretences of that fort tnay be 
5 up by the * they are not to be regarded. 


Tur queſtion then ariſes on the ſtatute of I 3 Gee. 2, with re; 
| gout to the lalvage. | 


Ir has been faid, there oY to LIE half the Jab be- 
eovered on the policy ; and as to that, the act has made great 
_ alteration in the laws of nations with regard to re-captures, 
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By 11005 . dle Rican of a Ship 15 ; the pra hep of 12 Quner's 
Property. 


Tas carrying a ſhip infra prefidia boſtium, or fi per noctaverit 
with the enemy, makes it the Prize of the perſon retaking it, as 
if it had been originally the ſhip. of the enemy; but by the act, 
the S e is the reveſting of the — of the owner. 


When ye are Nen. or no Her, aui the AG 
e operate." "PARTY 


Bor 2 * Bs are e or no intereſ, I I am a doubt- 
ful whether the act can operate or not. 


Tus 3 is an inſurance e as W hap appear 


01 RC 19,7 unt! i | 


. my be edule out of the Money recovered thr the Pali, 7 
came to the Hands of f the inſured. * 


Ir there's is a me that muſt be deducted out OP i money 
recovered by the policy ; but if none has come to the hands of 
the plaintiff in the action, the j jury cannot take notice of i it. 


Fur ſhip — and dead, beesufe 2 


15240009 fut Nie bed r 1801 

IT. is —— whether the defendant will receive any thing 
or not, and if any thing is recovered, he muſt have an allowance 
ange ee g- 1 125) de nitzqtg od v. 


Turxrrch | take it, wh he is Wing to relinquiſh his 
intereſt in the ſalvage, he ought to recover the whole money 
1 Wwe! af: „ onibiozget: won a *i Haun 


C3 
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IT would be miſchievous if it was otherwiſe, for then upon 
a recapture a man would be in a worſe ſituation than if the ſhip 
was totally loſt. | 


Anonymous. 3 Atkyns 357. Lord Chancellor | 
| Hardwicke, June 5, 1746. 


' 


or Owners of the Privateers ſeized upon a Ship upon its appearing 
. by the Captain's Papers ſve had carried Proviſions to the Enemy. 
The Captain brings a Bill i in Equity for an Injun&ion to the Court 
of Admiralty to tay a Suit depending there on the Laufulneſi of this 
Tuanſact ion, ſuggeſting that fome of the Papers are loſt; The In- 
Junction denied as it would _— the AF 4 Parliament relating 
to Prizes. 


| 


R. Broun Ky” * an e to the Court of Admi- 
i ralty, to ſtay the proceedings there in a ſuit for the con- 
demnation of a ſhip called the Diligence; ſhe had made a voyage 
to Euſtafia from Ireland, and lying afterwards in the Dotons, 
where the Eagle and ork privateers were at anchor, they ſent 
| perſons on board to ſearch her, and looking upon her as a lawful 
prize for carrying, as they pretended it appeared. by the captain's 
papers, proviſions to the enemy, they ſeized upon her cargo, 
and all his papers, and kept the captain in cuſtody. for ſome days, 
and before they releaſed him made him ſign a note, by which 
he acknowledges that A pu had very juſtly confiſcated the cargo, 
for tlic reaſon aforeſaid, and then gave him leave to go to. Ror- 
terdam, it being ſtormy weather, and not ſafe for the ſhip to 
lie there; the captain of her returned to the Downs, and the 
ſame privateers boarded her again, and took away her cargo a 
ſecond time. ; 


Turns! is a uit now depending upon the lawfulneſs of this 
tranſaction i in the Court of . and the captain and the 
: owners 


E 

owners of the Diligence have brought their bill here, ſuggeſting 
that ſome of their papers are loſt, or refuſed to be produced, and 
that if the "defendants ſhould proceed on the trial there, 
and be allowed to produce the note which they obliged the cap- 
: tain to lign ; he muſt Wa de caſt in the ſuit. 


Rina Chancellor denied the N and gad. if ks was 
to grant it upon ſuch pretences, it would entirely defeat the act 
of parliament in relation\to prizes, for upon every man of war's, 
or privatcer s taking a ſhip, the owners of it would immediately 
come into this court, and pray an injunction to ſtay the proceed- 

ings in the Admiralty, in order to prevent het being condemned, 
eſpecially if the captains of the men of war, or privateers, 
as is the preſent caſe, ſhould be gone out again on another cruize. 


He ſaid beſides, the ſuggeſtions in this bill were not a ſuf- 
ficient foundation for the injunction, | becauſe if they were true, 
the Court of Admiralty could by their own rules, as well as 
this court, put it into a method of enquiry, both as to the facts 
which are charged with regard to the finking and concealing 
ſome of the papers, and likewiſe as to. the note, which the 
plaintiff pretends was extorted from him, and if upon examina- 
tion they found it was owing to dureſs and impriſonment, 


they could by virtue of their own power and 1 ſuppreſs 
it, and not ſuffer it to be given in evidence. 


TOLES TE W {per \gy 


His Lordſhip therefore denied the injunion. 


* ] 
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16 . 19 er 
Forwand: againſt Duſfeld. 3 Athyns 56 5. Land 
9 Hardwick, Sy 1, F747. | 


The Plaintiff in a  Clarter-Party is right in ing on the — 4 
Penalty, though only a Part of it remained due, but the Defendant 
at Law may be relieved in Equity. If an Obligee will inſiſt on 
more than ts really due, he Jha „e bis _— in . aeg en. 
vile i them at Luv. e att gartt i 200 At ee þ 

N ft Lo Yall . AE „DO eli, tra W101 

HE RE A. has ſeveral demands againſt B. and B. pays 
money generally to A. he may apply it to the payment 

of dach debt as he thinks proper, for the rule is ſolvendum ad 


modum reciplentis, We 
s on Stow id zi: ui tnbiſogaul offs bil Lig 211 


i Tuwdefendatit Jevoght aviiecmgala the plaintiff upon the 
whole penalty of a chartet- party, where part of the money was 
due only, and had judgment on ther whole penalty; the de- 
fendant at law: „ be relieves n © Rat 
Stnr intereſt. Pa D: big zn wt 3 


} 


Tux plaintiff at Jaw. is — in dung upon * whole penalty, 


though only part of the debt remained, due; and ſo it is in the 


caſe of a common bond, an ohligęe, though on] part is unpaid, 
may bring an action on the whole penalty ; ; but then the obligor 


is as right in bringing a bill to be relieved on paying the prin- 
cipal, in tereſt, and coſts; and if the obligee will put in a bad 
anſwer, and in ſiſt on more than is really due he ſhall loſe his 
coſts here though intitled to his coſts at law. 


Lok p Chancellor ordered the maſter to compute intereſt on 
546 J. 105. 7d. the balance due to the defendant from the end of 
three month's after the landing of the ſhip's cargo, at five per 
cent. and that 180 J. paid by the 3 to the defendant under 


an order of the 12th of February 1742, be applied towards keep- 
ing down the intereſt, and afterwards towards ſinking the prin- 


cipal 
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cipal of the balance; and on the plaintiff's paying the defendant 
the reſidue of what ſhall be found due to him for ſuch principal 
and intereſt with the coſts, that both  fides do deliver up the 
charter- party, and the defendant acknowledge ſatisfaction on 
record of the judgment obtained by him at the plaintiff's ex- 
pence, and in default of payment by the plaintiff, at the time 
appointed by the maſter, the bill to be diſmiſſed with coſts. 


Pelly againſt Governor and Company of the Royal 
Exchange Aſſurance. 1 Burrow 341. Monday 
25 May 1757, e 


Of the Loſs of Sails and other Furniture belonging to a Ship Ser, 
occaſioned by Fire on Shore, where they were taken to repair du- 

ring the Voyage. This. is @ Loſs within the Words and Meaning 
of the Policy 


If the Loſs happens by the Variation of the Chance, or Alteration of 
the Voyage, or aber Fault of the Owner or Maſter of the Ship, 
the Inſurer ceaſes to be liable. 


Otherwiſe, if the Thing be done in the uſual Courſe of the Voyage, or 
ex juſta cauſa, | | 


So, if a Ship warranted to depart with Convoy, goes out f the Way 

in Order to have the Opportunity of Convoy, this is no Deviation. 

The eſſential Means, and neceſſary intermediate Steps, muſt be taten 
to be inſured, as well as the End. | 


bat muſt neceſſarily be under flood makes @ Part of the Policy, as 
mucb as what is txpreſſed. This is. 4 Loſs ny the Veyage, 
_ though (firitth ly ſpeaking) hen Land. 


But 
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But tbe Inſured have no Right to change the Bottom, though to 4 
better or ftronger Ship. A Deviation (witbout Neceſiiy) deter- 
mines the Policy, and diſcharges the Inſurer. | 


HIS came before the court, upon a caſe reſerved on a 

trial at Guildhall, before Lord Mansfield ; where a verdi&t 
was found for the plaintiff, ſubje& to the opinion of the court. 
It was an aCtion of covenant upon a policy of inſurance. 


Cass, The plaintiff being part-owner of the ſhip Onflow, 
an Eaſft- India ſhip, then lying in the Thames, and bound on a 
voyage to China, and back again to Londen, inſured it at and 
from Londen to any ports and places beyond the Cape of Good 
Hope, and back to London; free from average under ten per 
cent. upon the body, tackle, apparel, ordnance, munition, ar- 
tillery, boat and other furniture, of and in the ſaid ſhip: be- 
ginning the adventure upon the ſaid ſhip, from and immediately 
following the date of the policy; and ſo to continue and en- 
dure until the ſaid ſhip, with all her ordnance, tackle and ap- 
parel, ſhall be arrived as above, and hath there moored at an- 
chor twenty-four hours in good ſafety. And it ſhall be law- 
ful for the ſaid ſhip, in this voyags, to proceed and fail to and 
touch and ſtay at any ports or places whatſoever, without pre- 
Judice to this aſſurance. The perils mentioned in the policy 
are the common perils; viz. of the ſeas, men of war, fire, 
enemies, pirates, Cc. and all other perils, loſſes, and misfor- 


tunes. The premio was ſeven guineas per cent. with the uſual 
abatement of two per cent. in caſe of a loſs, 


Tre ſhip failed, and arrived in the river Canton in China; 
where ſhe was to ſtay, to clean and refit, and for other pur- 
poſes. Upon her arrival there, the fails, yards, tackle, cables, 
rigging, apparel and other furniture, were by the captain's order 
taken out of her, and put into a warehouſe or ſtorehouſe, called 
a bank-ſau], built for that purpoſe on a ſand-bank, or ſmall 


iſland, 
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iſland, lying in the ſaid river, near one of the barks, called 
Banł-Saul- Hand, about 200 or 220 yards in length, and forty 
or fifty yards in breadth, in order to be there repaired, kept dry 
and preſerved, till the ſhip ſhould be heeled, cleaned, and 
refitted. Sometime after this, a fire accidentally broke out in 
the bank-ſaul belonging to a Swediſh ſhip, and communicated 
itſelf to another bank-ſaul, and from thence to the bank-ſavl 
belonging to the On/iow, and conſumed the ſame ; with all the 
fails, yards, tackle, cables, rigging, apparel and other furni- 
ture belonging to the Onſlow, which were therein. 


IT was ſtated, that it was the univerſal and well known uſage, 
and has been ſo for a great number of years, for all European 
ſhips which go a China voyage, except Dutch ſhips (who for 
ſome years paſt are denied this privilege by the Chineſe, and 
look upon ſuch denial as a great loſs,) when they arrive near 
this Ban. Saul. and in the river Canton, to unrig the ſhip, and 
to take out her fails, yards, tackle, cables, rigging, apparel, 
and other furniture; and to put them on ſhore, in a bank-ſfaul 
built for that purpoſe on the ſaid ifland, (in the manner that 
had been done on the preſent occaſion by the captain of the On- 
ſlow) in order to be there repaired, kept dry and preſerved, 
until the ſhip ſhould be heeled, cleaned and refitted. And the 
caſe further ſtates, that it appears that the ſo doing is prudent, 
and for the common and general benefit of the owners. of the 


ſhip, the inſurers and inſured, and all perſons concerned in the 
ſafety of the ſhip. 


Tux ſhip arrived from her faid voyage, in the Thames, in 
September 1755; having been unrigged, and put in the beſt 
condition the nature of the on and d circumſtances of. affairs 
would permit. | 


 QupsT10N. Whether the inſurers are liable to anforer for 
this loſs, 0 happening upon this bank · ſaul a within the intent 
and meaning of this policy? _ 3 


144 * 


Mx. 
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Ms. Wirzzaxs, for. tho plaintif, after 1 this 


queſtion ariſes upon the conſtruction of a policy of tiuſurance: 
that theſe. policies of inſurance are of ancient dato: are: bene · 
ficial, as they tend to divide the riſque; and haue been every 
where encouraged, in trading, countries made theſg three di- 
viſions of bis argument. em bas! t ih wat as aa: 44 


Finer, He undertook to prove that the mar 8 demands 
are founded on ſtrict juſtice. 


XxX 


SECONDLY, That they are agreeable to both the words and 
meaning of the policy, and. ſupported by legal qrermjnations. 


THIRDLY, He ſaid he would mention the opinion of ens 
lawyers upon the ſubjeR. Ie _ 77 


Indeed it has been objected, that on is not © toſs: at ſen, but 
a i loſs at ll. | 


4 


FigsT, the policy 8 it is not x confined to- aſſes at 
fea. | db 


SECONDLY, this i is not a loſs at 8 it is A at happened 
upon a ſand-bank, in the river, 


THEN he proceeded to his three heads « or diviſions of his ar- 
kument. 1 10 l 


ai 


Fixs r, As to the Juſtice of the plaintiff's caſe— | 


Tus inſurers have profeſſedly and explicitly inſured the is 
and all her rigging, furniture, &c. from fire, Cc. from her go- 
ing out, to her return; and they muſt be taken to be apprized 
of the uſage, and to have calculated their premium accordingly : 
and what has here been done, is ſtated to have been done for 
the benefit of the inſurers, and of the ſhip, and of all perſons 
concerned in the ſafety of it; and alſo to have been prudent. 


IF 
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Ir the body of the ſhip had been burnt in this interim, and 
theſe fails and furniture had been ſaved by being in this ware- 
houſe; the inſurers would then have had the benefit of this 
falvage. Therefore they ought, in the contrary event, to be 
anſwerable for them, when they were by theſe means barat, 
and the ſhip not burnt; It was the captain's duty to perform 
the voyage in the uſual and proper courſe; and this was ſo far 
from being a negle& or miſbehaviour in the captain, that he is 
ſtated to have acted prudently, n ay the benefit of the _ 
rers and of all concerned. 


' SxconDLY, This'is within the words of the policy: tis an 
inſotance from London to any ports or places beyond the Cape of 
Gcad Hope, and back; d ee And fire is ex- 


e N againſt.” | 


hr diets 3 and Mü of the policy; 
for this loſs has happened, within the uſual courſe of the voy= 
age, and of theſe ſpecies of trade. And therefore the inſurers 
are liable. And this is the true diſtinction: to prove which he 
cited 2 Salk.” 445: Bom v. Gonſalit. Deviation or not, muſt 
be taken according to the neceffity and uſuge. Clayton v. Sim- 
mons, 11th March 1741, at Guildhall, per Lee, Chief Juſtice, 
If the maſter puts into a port not uſual, or ſtays an unuſual 
time, it is a deviation, and difcharges the inſurer ;- not, if he 
does as uſual. Tierncy v. Etherington, 5 March 1743, per Lee, 
Chief Juſtice, at Guilaball. The goods were unloaded and put 
into a ſtore-ſhip at Grbralter, and there loſt: the queſtion was, 
whether this was a loſs at land, or a loſs in the voyage? He 
held, that policies ought to be conſtrued largely, and for the 
benefit of the inſured; and according to the courſe of trade, 
and the methods uſual at the place; and as that was the known 
courſe of trade at Gibraltar, he held the inſurers to be reſpon- 
üble. And in Egfter term following, (P. 1744, 17 G. 2.) 
there was 2 motion for a new trial, which was refuſed. Now 
W that 


L 854 J 
at was not within the words of the policy, and yet holden to 
64 Within "the meaning of ler 1 084 "1 Pi. ah 11 — 0 277 
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Warn an inſurance is for one intire . the contract 

cannot be ſuſpended and revived again: if it be ſuſpended at 
all, tis determined. And yet they will hardly argue that this 
contract was abſolutely determined by this act that is / ſtated. 


Tuiprr. As to the opinions of foreign writers, they hold, 
that where the aſſurance is general, the inſurer is liable to all 
loſs happening in the uſual courſe of the voyage. J 


AND. to this purpoſe; he cited Loccemus, de Jure Maritims, 
J. 2. c. 5. J 10. de Averfione Periculi; whoſe diſtinctions turn 
upon the maſters purſuing the uſual courſe of the voyage: 
Marcailus, de Jure Mercator, l. 2. c. 15. Ne 148. Roccus, de 
Aſecurationibus, No 138. the inſurer is liable for all loſſes du- 
rente itinere. So that the principles: of juſtice and equity, the 
ſtrictneſs of law, and the opinions of _— writers, all concur 
in favour of the plaintiff. 


Stn Richard Llyd, for the defendants, (the inſurers,) agreed 
to Mr. Williams's general principles; and that the inſurers were 
liable for all loſſes, during the courſe of the voyage. But he 
denied Mr. Williams's concluſions ; and infiſted that this policy 
was certainly confined to loſſes at ſea, whereas this loſs was a 
loſs on ſhore. This is a policy upon the bagy of a ſhip; and 
therefore is manifeſtly confined to loſſes at ſea only. Beſides, 
' theſe goods are averred by the very declaration itſelf, to have 
been carried on ſhore : and its being an inſurance out and home, 
does not interfere with this poſition. As to the ſuppoſition 
that the ſhip had been burnt, and the fails ſaved ; it is no argu- 
ment at all: for if they had not been loſt, the inſurers could 
not certainly have been liable to pay for them. As to the pru- 
| dence of the captain, it might be prudent with regard to the 
owners; but this care of them is not to affect the inſurers. He 
is indeed to act his beſt, for both; but di verſo intuitu, and not 


to 
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to ſerve. the one at the, riſque, of the other. As to the words 


of the policy, he denied it to be within them; tgferring Wy 
ſelf to the words themſelves. 


| Tas cales cited do not. affect, the preſent. caſe, and forcigy 
writers have ſaid, no ,mpge than ,Engh/þ ones. For no doubt. 
the inſurance muſt be underſtond to, be in the uſual courſe of 
trade, and durante itinere. But the 3 is, what is the 
iter inſured. 


Tuis is a common policy of inſurance, in the old and ordi- 
naty form: and it muſt be underſtood, as theſe policies were 
underſtood before the Eaſl. Indio Company had a being. And 
the intent of 10 1 collected from che inſtrument itſelf. 


: Not this 4s cies of the ſhip,” with it's | tackle. eee 
furniture, Tc. from port to port; and policies muſt be conſtrued 
upon the words of them, or from neceſſary conſequences. If 
any thing beyond the natural import of the words was inten- 
ded, it ought to have been ſpecified : if not ſpecified, it capingt 


be ay. anon 


Tux court ue ! to judge of the extent of the Ante ; 
and their contracts have been conſtrued ſtrictly. A deviation 
from the particular voyage inſured, ſhall diſcharge the inſurer, 
unleſs a neceſſity intervenes ; which does, and ought to alter 
the caſe. But even that muſt be within the compaſs of the 
voyage deſcribed : for if it happens after a deviation, the inſu- 
rer is diſcharged; even though the ſhip ſhould have retyrned 
in the right road again, before the accident happened. Now 
this preſent accident did not happen within the voyage inſured, 
for it happened at land. 


Bur Mr. Williams fays this 1 in the courſe of trade: 
my anſwer is, that we have nothing to do with the courſe of 
trade; we have nothing to do with any thing but the courſe of 
navigation, which is quite a different thing. T heſe ſails, tackle, 
| Z 2 2 Se. 
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Se; were inſured in the ſhip : and if the captain takes them 
out of the thip, and puts them any where elſe, the inſurers are 
not anſwerable. And its being for the benefit of the ſhip, 
makes no difference, It did not ariſe from neceſſity ; much 
tf, from a neceflity arifing in the voyage. This act of mere 
prudence or convenience, cannot affect the inſurers; and their 
knowing this to be the courſe of the voyage, will not prove 
that they meant to inſure any thing at land. They cannot by 
their charter do it, for that reſtrains them from inſuring at 
land ; and -therefore they certainly never intended it. As to 
the caſe of 77 ternery v. Etherington, P. 17 G. 2. it was not 2 
common policy. It was thereby agreed that they might un- 
load, &c, and re- ſhip into an Engliþ ſhip; but no Exgliſb ſhip 
being there, they unloaded upon a ſtore-ſhip; and this was a 
peril at ſea, for the ſhip was Joſt at ſea: fo that it ſtrictly and 
properly was within the voyage. And as to its being the mode 
of re-ſhipping, in caſe no other ſhip was there ; here is no ſuch 
agreement in the preſent caſe, . as was there inſerted in the poli- 
ey ſo that it was within the very terms of the policy in that 
caſe. 


He cited the caſe of Fitzgerald v. Pole, in P. 23 G. 2. in 
B. R. and afterwards in Dom. Proc. in May 1752; which was 
an inſurance of a privateer for four months: and there the 
whole cruize was by this court underſtood t o be. inſured ; and 
the inſurers were holden here. to be bound, _ the ſhip 
itſelf was ſafe; and accordingly they gave judgment for the 
plaintiff. But the Houſe of Lords held them diſcharged, as 
the ſhip was ſafe, and affirmed the judgment of the Excbeguer- 
Chamber, who had reverſed that of B. R. And there is no in- 
convenience in my doctrine; becauſe whatever is by the parties 
particularly meant to be inſured, beyond the general meaning 
of the words, may be ſpecially inſerted in the policy. And then 
all will be clear, and nothing left to uncertain conſtruction. 


Mx. Williams in reply—This fire happened during the courſe 
ef the voyage. And this inſurance is not merely upon the ſhip ; 
: but 
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but upon the, . rigging: Hils, tackle ws furniture likew iſe 
which in cheir mature are capable of. being carried on ſhore, and 
uſually are ſo upon theſe occaſions, as is Apel ſtated. And 


this is a loſs happening i in port. It is the proper and the only 
m_ where neee eee „ 30.7 


meint ang Bats tpnu „ enn: 
An being PPAR Ads in he riyer,. is 2 1806 at, 675 
not at land, If the goods 72 removed from on board 


one ſhip to — — the 2 of that muſt be, that the inſu- 
rer has had only. that particular chip. in contemplation, on 
which lie infiſted and perhaps the care and caution of the 
maſter of it, too, as well 25 the gaodoch of the Sip»; 


Tuts tikiog out and depoſiting the bing. ls and furni- 


ture, was a neceſſary at; and i is done by all the nations in Eu- 
35 be, except the Dutch, who are ſtated to confider it as a diſ- 

vantage, that they are not permitted to. do it. And it is 
flared to be for the benefit of the ſhip, and' of the inſurers, 
and all concerned. And this being the” uſuaf oourſe bf the 
voyage, it was unneceffary to particulatize of ſpecify this in tht 
policy, it muſt wesen have been in W 4 of 
the inſurers. - a 


AND as to the company 8 . obliged by their chartde, 
not to inſure on land—the merchants inſuring with: them are 
not obliged to know this; nor do the company in fact practiſe 
it. Beſides, if they do it, notwichſtanding their charter, they 
are not the leſs bound to anſwer what they have undertaken. 
And indeed the charter only meant to preclude them from in- 
ſuring houſes and' uu und, — is quite another 
thing ;) not ſhips at land. 983 


As to the caſe of Fitzgerald v. Pole, * was no * of the 
thing Infared; whereas here"is l af the very thing inſured. 


%% „ 


| Loxp Mans sfield ſaid it was very neceſſary that the determi- 
nations upon policies of infurance ſhould be fixed and certain: 


L 358 ] 
and chetefore they would conſider this matter, and look inks 


the caſes ; and then (einn the term) give their opinion. 
Cur. adviſare vult. 


1100 


bats Menfall now delivered the opinion of the Court. 
He ſtated the caſe minutely, and then the queſtion; which was, 
Whether this was a loſs for which the inſurers are reſponſible 
within the intent and meaning of the abovementioned policy of 
inſurance. 


AF 46901 


By the ed n of thi volley; the defendants: have | in- 
ſured the tackle, apparel, and other furniture of the ſhip On- 
flew, from fire, during the whole time of her voyage, until 
her return in ſafety to London, without any reſtriction. ; 


x (}I ce f/Cs. 


He tackle, ene and Sek ME be were inevitably "age" in 
China, during the voyage, before her return to London. 


Tux event then which has en is a loſs within the 

general words of the policy: and it is incumbeot upon the de- 
. to ſhew, from the manner in which this misfortune 
happened, or from other circumſlances, that it ought to be 
conſtrued a _ Oy _ _ not PATE to bear, 
ASSES 151 | 

From the Wan object ad: uility of this kind of contract, 
conſequences have been drawn, aud a ſyſtem of conſtruction 
eſtabliſhed,” upon the ancient and inaccurate. form of words in 
map the inſtrument i is e. 

"Ti HE mate law, in this reſpect, is e the ſame all over the 
_—_ For, from the ſame premiſſes, the ſound concluſions 
of reaſon and * muſt een be the ſame. 


S among many 2 the jallovieg rules have been 
ſertled, 


1y the. * is ** or ene voyage on "a the fault 
of. the owner or maſter of the ſhip, the inſurer ceaſes to be 


liable: 


F % þ 
liable: becauſe he is underſtood to ee chat the thing 


ſhall be done, fafe from ortyitious f angers; Provided dus 
means are uſed by the trader to attain that end. =; 


RY als + 
Bur the . 4 is oY in fault, if what he did was done in 
the uſyal courſe, or neceſſarily ex Jufts cats. hy Wy 


Tux Inſurer, in eſtimating the price- A Which he is — 
to indemnify the trader againſt all riſques, muſt have under * 
conſideration the nature of the voyage to be performed, and 
uſual courſe and manner of doing it. Every thing done in the 
uſual courſe muſt have been foreſeen and in contemplation} at 
the time he engaged. He took the riſque,” upon . -Ey 
that what was uſual or neceſſary, would be done. b % 


Ir is abſurd to ſuppoſe, when the end is infured. Ale . 
y_ means of attaining it are meant to be excluded. oF 


© TuzREFORE, when goods are infured * till tanded}” without 
expreſs words, the inſurance extends to the boat, the üſuaf 


method of landing goods out of a ſhip, _ the ſhore, 


IF it is uſual to ſtay ſo long at a port, or to go out of the 
way, the inſurer is conſidered as underſtanding that uſage. 
Bond v. Gonzales, 2 Salk. 445. was ſo ruled 7. A Chief 


Juſtice | Halt. p 


Tr goods eine ca bens ne tip apud, A — 9 2 
thence on board another ſhip, (the firſt an be got,) the inſu- 
rance extends through all the intermediate ſteps of removing 
from one ſhip to the other, as uſual; for the means muſt be 
taken to de inſured, as well as the end.” 


ALL this has bern determined i in the caſe of Tierney v. Ether. 
ington, at Guildball, 5th March 1743. That was an inſurance 
on goods in a Dutch ſhip, from Malaga to Gibralter, and at and 
from thence to England and Holland, both or either, on goods 
as here under agreed; beginning the —— from the load- 


14 1 FE ing, 


. 


ing · ad.” to contitue 1 the ſhip and ; 
England or ul, and there fafely landed 
48 21“ un 


reement, was, That upon age of * ſhip at 

G e goods might be unloaded, and reſhipped in one or 
more Britiſb ſhip or ſhips for England and Holland, and to return 

eher cu if diſcharged in Engiond.” | EI 


my ohh þ 


"tra A ppeared on evidence, that when the ne tame to C18 ater; 
the goods were unlbaded, and put int a ſtore-ſhip, (which it 
Was ma was always conſidered as 4 ware houſe ) und thay 


dern was then, no Bitis (hip, there, . 1 uote dota 


Fi i Il 14 1 


Two days after the _"_ e Un thts this forth, they 
were loſt in a ſtorm. Io 


Fox the defendant, it ws intel that FENTON inks 
upon, the Duicb and Britiſe ſhips, and that it did not extend to 
the ſtore-ſhip ;; | which is ee 48. 4 ware-houle at land, 
and fo not a peril at ſea. 8 a 


s be arrived at 


Db sd Hern 


Fon the plaintiff it was inſiſted, 1 is was A lo in * 
voyage ; ; : for the. policy i is for all loſſes at Ge e, a8 well as 
to and from. If there had been a Britiſh thip. there, and the 
goods had been put into a lighter, in order to go to the Britiſh 
ſhip, and loſt in the way; that would have been a loſs within the 
policy. We have liberty to unload and reſhip, and therefore 

have 122 — mans in order to do that. 


Lx, C. J. Lad, it is certain, chat in conſtruction of policies, 
the /rifum jus, or apex Juris is not to be laid hold on, but they 
are to be conſtrued largely for the benefit of trade, and for the 
inſured 5 now. it ſeeins to be a ſtrict eonſtruction to confine this 
inſurance only to the unloading and re- ſhipping, and the ac- 
cidents attending that act, the conſtruction ſhould be according 
to the courſe of trade in this place; and this appears to be the 
—— of unloading and re- ſhipping in that place; via. 

1 That 
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That when there is no Britiſb hip 5 then the goods arg- 
kept in al Se- ip“. Ur what 11s tb 3 Dang Se 0 work; 


ſ 


ths 1. 1 4 ( RULES 4 Iran 


Hs edded, de ndanieherv is an, inſurance ede board 
ſach a ſhip; shes; inſucaher extends 10 the carrying/ the godds 
to ſhore in a boat; ſo if an inſurance be of goods to ſuch a city, 
and the goods are brought in ſafety to ſuch a port, thought 
diſtant from the eity, that is a eomplianee with the Policy,” if 
chat de the was Place to which the Hips" core. 


mor iger 9. 15 


8 as — is a liberty given of e te- 
ſhipping, it muſt be taken to be an inſuring the goods under 
ſach / methods as ate propet fort che ihloading' and eie. 


ba:&ft z r 0 I: 
Hee is no neglect on the part of the merchant, (the in- 
ſured) for the goods were Bri) „ 19th, and were 
lot the 224 of Member. | 


Igeingb b. 'S 29116 1 ot Auel * tnt 1315008 


Tuts manner of unloading and tordbbmningtia to becnnddetal 
as the neceflary means of attaining that which was intended by. 
the policy, and Ferns to be the ſame as if it had happened i in the 
act of re · ſſipping from-one' hip to the other; and as this is the 
knawn . of Te it froms extraordinary if it was not 


o DA! 3s M20 
igten. 
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Tuts in hat! to bel cotlidered as e Gafpention o the poli, 
during the unloading and re-ſhipping from one thip to another; 


for as the polity would extend to "loſs happening in the un- 
loading and re:thipping from one ſhip to another, ſo any means 
to attain that end come within the meaning of the policy. 


AnD vocordicighy & verdict was given deere 


bs, the Eafter Tarts following a QeW. trial was moved for, but 


it was refuſed, hy Lord. Chief Juſtice Lee, Mr. Juſtice Chapple, 
and Mr. Juſtice Deniſn; Mr. Juſtice Wright indeed being of 
a different opinion, namely, ** that it was a removal at the peril 


of the inſured.” 
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So in the preſent caſe the ſame reaſoning will hold, and, in 
general what is uſually done by ſuch a ſhip, with ſuch a cargo 
in ſuch a voyage, is underſtood to be referred to by vs | policy, 
and to make a port of it, as much as if it was expreſſed. 


Tux uſage, being foreſeen, is more 8 allowed to be 
done, than what is left to the maſter's diſcretion upon unforeſeen 
events; yet if the maſter, ex Juſta cauſa, goes out of the way, 
(as to refit, or to ayoid enemies, pirates, &c.) the inſurance 
continues. 


O ' Uron theſe principals, it is difficult to frame a queſtion, which 
can ariſe out of this caſe, as ſtated. 


2 Tur only objection i is, That they were burnt in a bank- 
ſaul, and not in the ſhip ; upon land, and not at fea, or upon 
water ; and, being appertinant the ſhip, loſſes _ Fee wo 
-aſhore could not be included.” 


; Tur anſwer is obvious. it, The mo 15 no auch diſ- 
tinQion. 2dly, The intent makes no ſuch diſtinction. 


' Maxy accidents might happen at land, even to the ſhip; 
ſuppoſe a hurricane to drive it a mile on ſhore, or an earthquake 
may have a like effect; ſuppoſe the ſhip to be burnt in a dry 
dock, or ſuppoſe accidents to happen to the tackle upon land, 
taken from the ſhip, while accidentally and occaſionally re- 
fitting, as on account of a hole in its bottom, or ther miſ- 


chance. 


THESE are poſſible caſes, but what might ariſe from an ac- 
cidental occaſion of refitting the ſhip, is not near ſo ſtrong as 

a certain neceſſary conſequence of the ordinary voyage, which 
yi parties could not but have in their direct and immediate 
contemplation. 


3 | I Hear 


t oy 


- Here, the defendants knew that this ſhip muſt be heeled, 
cleaned, and refitted, in the river of Canton; they knew that 
the tackle, &c. would then be put in the 'bank-ſaul; they knew 


it was for the ſafety of the ſhip, and prudent that they ſhould 
be put there. 


Hay it been an accidental neceſſity of refitting, the maſter 
might have been excuſed taking them out of the ſhip, ex juſta 
cauſa ; but deſcribing the voyage is an expreſs reference to the 


uſual manner of making it, as much as if —_ circumſtance 
was ee. 43 1 | 

Was the chance varied wh the fault of the maſter ? It is im- 
poſible to impute any fault in him. | 


Is this like a deviation ? No, 'tis ex ale cauſe, which always 
excuſes. | 


Any yet Sir - Richard 4 Lied, 4 oreſſed i in his 8 
was obliged to inſiſt, © That it reſembled a deviation; which 
determines the wN and en the inſurer. 


rr 


- Auden; This ſhppaſes! the parties to inſure from Lords 


and back again, knowing that the policy would be determined 
in the river of Canton, which would be abſurd ; beſides it ought 


to make a difference in the premium, yet the under-writers 
have all kept the premium upon all other China voyages. 


One objection was formed by comparing this caſe to that of 
changing the ſhip or bottom, on board of which goods are in- 
ſured ;' which the inſured have no right to do. 


AnswER, There the identical ſhip is eſſential, for that is the 
thing inſured ; but that caſe is not like the preſent. 


3A 2 n AnoTHER 
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. ANOTHER objection was, That policies ought: to be con- 
ſtrued ſtrictly, and not to be extended to 3 omitted x Moy 
latter poſition is true, and muſt be agreed.) 55 


Axswz k, But that is not the preſent caſe; be * h not 4 
laſus omiſſus, but clearly within the view and bona hon intent of 


the policy. 0 why 
Tur caſe of Fitzgerald v. Pol is no way ap an, to the 
preſent. * 


2 


Tux queſtion there was, Whether it was 4 d 4 2 
total loſs within the meaning of the policy.” In that caſe, 
there was nothing fixed by uſage, or by known and eſtabliſhed 
conſtruction, (as there is in this caſe) ſo that no inference 


be drawn from that caſe, conchuding to t 


HRE the defendants knew that the tackle and furniture 
would be put in this bank-ſaul, as the uſual, certain copſequence 
of the voyage at ſea ; which always made it neceſſary to heel, 
clean, and refit the ſhip in the river of Canton : Had the in- 
ſurers been aſked, they muſt, for their own lakes, have inſiſted 
they mould be put there, as the beſt and ſafeſti method x they 
would have had reaſon to complain if from their: not being put 
there a misfortune had happened; in that caſe, the anaſter would 
have been to blame, and 14 n ee 1 varied * 


uſual chance. 9 | | 12 


Tur have taken a price for ſtanding in the plaintiff's place, 
as to any loſſes he might ſuſtain in performing the ſeveral parts 
of the voyage, of * this was known and intended to be 


1 1 N aq! ee. 0 


THEREFORE we, (all of us 40 heard "ahi — 
very clearly of opinion, That in every light and every view of 


this caſe, in reaſon and juſtice, and within the words intent and 
| meaning 


1 36s 3 
meaning of the policy, and within the view and contemplation 


of the . to the contract, the inſurers are liable to anſwer 
for this loss. 


3 » \ = un wet, 
# 


Godin vu ochen againf the Londen Aſſurance com- 
pany. I Burrow 490. e, N 
gth, 1758- 


Pm Double Inſurance. | 


As between the Inſurer. and Inſured, upon, the Principhs i, cem- 
mutative Puſlice, there is no Reaſon why the Inſurers ſhould not 


gay the. Wiole, even upon a double Inſurance ; "they! EY 
cei ved a Premium for the whole Riſque. | 


But, before tbe IntroduSfion of een rt 10 fatled, 
(u on Principles of Convenience, bat a Perſon inſured more than 
once ſhould receiue but one fog ie Satisfaction, and bar the tral 
Inſurers ſhould all contribute pro rata. WO 


And it in cad the ſame Thing, whether a Perfunt makes both" In- 
ſurances in bis own Name, or uſes the Names of others ** bis own 
Benefit. es 4 p 


The AA e 2. c. 7. pe — vr, — 
the Aſuurer ſhall become Mfolvent, or a Bankrupt, or- die, and di- 
reckt that even then, ** it it foall be expreſſed i in the . ta be 4 


Reaſſuranee.” 1 | 3 a * 


The Idea of a Gab In . is, where the wm Perſon i is to re- 


ceive double Sati faclion for the ſame Lf, 21 Reaſon K. bis bovinz 
made two Inſarances upon the ſame Thing. © 


2 Nit! 


But various Perſons may inſure various A on the "In og 
and each to the whole Value; (as the Maſter for Wages, the Owner 
for Freight, one Perſon ſor Goods, another for Bottomree, &c.) 
And this is not within the Idea or Reafen of a double Inſurance. 

| i 
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If one Poi * the Whole with one Set of "Any and 5 0 
Perſon with another Set, and the firſt Set are bound 10 pay the 
Whole to their Inſured z they have a Right to fland in bis Place, 


for a Contribu:i . to be 1 by the other Set of Inſurers to 
em. 


HIS was a point reſerved at nifs prius, before Loed Mar: 
field at Guildhall. 


Tux queſtion, ſtrongly litigated there, was, ** Whether the 
plaintiff ought to recover his whole loſs, or only half ;” it be- 
ing objected, that there was adouble inſurance.” 


A verdi& was found for the whole, ſubje& to the opinion of 
the court ; and if the court ſhould think upon his lordthip's 


report, that the plaintiff, by law, ought to recover for half 
his loſs only,” then the verdict to be entered up as for half, 


IIx was argued, yeſterday, by ſeveral counſel on each fide. 
And this day Lord Manyfeld delivered the opinion of the court. 


He begun with ſtating the facts, as they appeared to him at 
4 the trial; which were theſe : 


Mx. Meybobm, of St. Peterſburgh, had dealings with Mr. 
Amyand and Company of London, who often ſent ſhips from 
London to Mr. Meybobm, at St. . 


Mr vzonu, as appeared by the evidence, was indebted, on 
the balance of their accounts, to Amyand and com pany. 


AMYAND and company ſent a ſhip, called the "IR 


Stephen Baker, maſter, to Mr. Meybobm, at St. Peterſburgh, to 
fetch certain goods. 


Myron ſent the goods, and promiſed to ſend the bill of 
leading by the next poſt, but never did. 


AFTERWARDS, 


(! 89: 1] 


AFTERWARDS, viz. in Auga/t 175%, Amyand and company 
got a policy of inſurance from private inſurers for 11co/. on the 
ſhip, tackle, and goods, at and from London to St. Peterſburgh, 
and at and from thence back again to London ; which policy was 
ſigned by ſeveral private under- writers, quite different perſons 
from the preſent defendants : And of this ſum of 1100/. thus 
under-written, 500 J. was declared to be on eleven- ſixtieth rg 
of the ſhip, and the remaining 600/. to be on 2 


BzTWEEN the 26th of Auguſt, and 28th of September, 1756, 
(both included,) Mr. Amyand inſured 8001, more with other 
private inſurers ; and this latter inſurance was upon goods only, 
and was only at and from St Peterſburg to London. 


Ox the 28th, 2gth, and zoth of October 1756, Mr. Amyand 
inſured goo J. more, with other private inſurers ; which laſt i in- 
ſurance was on goods only, at and from the Sound to * 


0 that the whole ſum thus inſured by Amyand and company, 
was 2800 /. of which 2800 J. the ſum of 2300 J. was on goods, 
the remaining 500 J. was on the ſhip. 


SEVERAL letters being given in evidence, it RENE that 
Meybchm wrote from St. Peterſburgh, on the 7th of September, 
17:6, (the date of his firſt letter on this ſubject,) to Amyand 
and company, and mentioned what goods he ſhould ſend to 
them, referring to the invoice for the particulars ; and directed 
them to get inſurance thereon, and to place the goods and the 
inſurance to a particular account which he named in his letter; 
in which he alſo ſpecified ſome iron, which was for Mr. Amyand's 


own account, 


Tuis letter Mr. Amyand afterwards 2 (probably, 
about the 27th of October,) and in conſequence of it made the 


inſurance accordipgly upon the 28th, 29th, and 3oth, of the 
ſame October, as before mentioned. 


MEYBOHM 
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Mzv3onm,' having ſhipped the goods, indorſed the bills of 
lading to one Mr. Fobn Tunis in Mofcow, (the plaintiff, in effect, 
in the preſent action, ] who, on the 7th of Ofobtr, 1756, 
wrote to his correſpondent Mr. Li, here: in Lonmam, d to in- 
ſure theſe goods. In this letter, he deſires Mc. Ubrto7 to inſure 
the whole, that he, Temez, might be ſaſe in all events; for he 
ſuſpected that theſe goods were intended to be conſigned by Mey- 
bobm to ſomebody elſe, and perhaps might be inſured by ſome 
other perſons; and he ſays, they were transferred to him in 
conſideration of his being in advance to A yb ob more than their 
account. This letter from Mr. Tamer, with theſe directions 


« to inſute, was K Mr. Divbef, on the [ 1 of Rm. 
ber 1756. | 


Mx. Ubthoff accordingly applied to the defendants, the London 
Aſſuranct company, and diſcloſed to them at the ſame time, 
all theſe'particalars; and they upon the 16th of November 1756, 
after being thus appriſed, „that there might be another in- 
fitznce,”” made the inſurance now in queſtion for 23 16 J. on the 
goods at and from tlie Sound to London ; the goods were loſt in 
the voyage. 


Mx. UBttoF''s infurince'was made by the plaintiffs Godin Guion 
and company, who are infurance-brokets ; and they declare that 
this inſurance {which is expreſſed to be made by them, ** as 
well in their own names, as for and in the name and names of 
all and every other perſon or perſons to whom the ſame, doth, 
may, or ſhall appertain in part or in all“) was made by order of 
Henry Ubttorf, Efq. This declaration is imdorſed eu A po- 
icy, and is dated the 18th of November 1756. | 


THERE is no doubt as to the value of the goods, « or as to the 
loſs of them; and it is admitted by the defendants, * that the 
plaintiff ought to recover half the Toſs from them :” But they 
ſay, they ought to pay only half, not the whole * the loſs ; ſo 
that the only queſtion is, 


RG 


L 3e 

Wurrurx the plaintiff is entitled upon the circumſtances of 
this caſe, and upon the facts I have been ſtating, to recover the 
whole loſs from the preſent defendants, or only tlie half of his 
loſs from them, and the remainder from the under-writers of 


Mr. Amyand's policy 7” r 11 49110 201 12 1011 11011 


Tux verdict is found for the plaintiff for the wy" 4 but it is 
agreed to be ſubject to the hinten of _ _ upon yo 
queſtion I have Jus mentioned, | 


Fixsr, to condder it Aeg the inſurer and inſured, a8 
between them, and upon the foot of commutative juſtice merely, 
there is no colour why the inſurers ſhould not pay the inſured 


the whole ;. for they hare. received a premium for, the whole 
rilque. J l 118 d ut Wit! 1 bir * act ©! 4 


Bzrore the introduction of wagering 5 it was, upon 
principles of convenience, very wiſely eſtabliſhed,. “ That a 
man ſhould not recover more than he had loſt, inſurance was 
conſidered as an indemnity only in caſe of a loſs ; and therefore 
the ſatisfaction ought not to exceed the loſs ; this rule was 
calculated to prevent fraud, leſt the temptation of gain ſhould 
occaſion unfair and wilful loſſes. 


Ir the inſured is to receive but one ſatisfaction, natural juſtice 
fays that the ſeveral inſurets mall all of them contribute pro rata, 
to ſatisfy that loſs againſt which they have all inſured. 


No particular caſes ate to be found upon this head, or at leaſt 
none have been cited by the counſe] on either ſide. 


Wurrs a man makes a double inſurance of the ſame thing, 
in ſuch a manner that he can clearly recover, againſt ſeveral in- 
ſurers in diſtin& policies, a double ſatisfaction, the law certainly 
ſays that he ought not to recover doubly for the ſame loſs, but 
be content with one ſingle ſatisfaction for it. And if the ſame 
man really, and for his own proper account, inſures the ſame 
3 doubly, though both inſurances be not made in his own 

3 B name, 


f 
( 
| 
| 
| 
| 
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name, but one or both of them in the name of another perſon, 
yet that is juſt the ſame thing, for the ſame perſon is to have the 
benefit of. both policies ; and if the whole ſhould be recovered 
from one, he oughtito ſtand in the place of the inſured; to-re- 
ccive contribution from the other, who was equally liable ta pay 
the whole. | 


| Tur 24 19 Geo. 2. c. 37. (made 3 1 and 
for prevention of wagering policies, expreſly prohibits the te- 
aſſuring, (after having already inſured the ſame thing; ) unleſs the 
former affarer ſhall be inſolvent, or become a bankrupt, or die: 
And it provides that even in thoſe cafes, it fhall be expreſſed in 
the policy . to be a re-affurance.” So that, here, if Mr. Tamez 
had himſelf made a ſecond affurance upon the ſame goods, and 
was to have had the benefit of both inſurances himfelf, it had. 
been within this act. | 


Bor if Famez was not to have the benefit of both policies in 
all events, chen it can never be configered, bk a double policy. 


Ir has been ſaid, * That the indodſtineit of this bills of la- 
ding transferred Meybobm's intereſt in all policies by which the 
cargo aſſigned was inſured ;. and therefore Tamez has a right to 
Ms. Amyand's policy, and that Tamez,, being the. aſſignee. of 
Meybobms. is the ceſtuy quj-truſt of it, and may recover the money 
inſured ; aud even, chat he may bring trover, or detinue, 
for the very policy itſelf: And it is urged from hence, that he 
either will or may have a double ſatisfaction for the ſame- loſs, 


Bor, allowing, © that by the indorſement of the bills of 
lading, and aſſigning the cargo to Tameæ, he ſtands in the place 
of Mebobm in reſpect of his inſurances; yet Mr. Amyand has an 
intereſt of his own, and had aQually inſured the ſhip and goods, 
and the ſum of 1900/. (upon both together,) prior to any di- 
rections or intimation received from Mr. Meybobm, to inſure 
for him. Various people may inſure various intereſts on the 
ſame bottom; as one perſon: for: goods, another for bottom- 


ree, 


„ 

ree, Gr. and bete Mr. Anyand had an intereſt of his own diſtinct 
from the intereſt of Meybobm, he had à lien upon theſe very 
goods as a factor, to whom a balance was due ; and he had 
the ſole intereſt in the dhip, e ee in- 
ſured by him. | 


IT is far from appearing, * 10 chat even his laſt inſurance in 
October) was made on the account of Meybobm, or as agent for 
him.” So far from it Mr. :Amyand inſiſts upon it for his own 
benefit, (as he expreſly declared at. the trial,) and abſolutely re- 
fuſes to give i it up or to ſuffer his name to be uſed by the plaintiff, 
though he was. a witneſs for the deſendants, and was produced 
by them, and inclined to ſerve them; fo that the foundation of 
this argument, urged. by the defendant's counſel, fails them ; 
and there is, in Nas pr to ſupport it. 


Bur eyen . 1 chat Mr. 4 pan had made his i in- 
ſurance, not upon his own account, but as agent or factor for 
Mr. Meybobm, and upon the account of Meybobm ;” yet, even 
then, Tamez can never come againſt Amyand's undec- writers, or 
come at Amyand's policy, to his own uſe; for Mr. Amyand, 
the factor for Meybobm, has poſſeſſion of the policy, and appears 
to have been a cteditor of Meybobm's upon the balance of ac- 
counts between them at the time when they made the inſurance: 
And I take it to be now a ſettled point, “that a factor, to 
whom a balance is due, has a lien upon all goods of his prin- 
cipal, ſo long as they remain in his poſſeſſion.” , Krauſer et al. 
v. Wilcox et al. was a.caſe in Chancery upon this heed ; it came 
on firſt before Sir John Strange then Maſter of the Rolls, who 
decreed an account, and directed allowances to be made for 

what the factor had expended on account of the ſhip or cargo, 
and reſerved all further directions till after the maſter's report: 
It came on again, afterwards, for further directions, after the 
maſter's report, before theLord Chancellor, who was attended by 
four eminent merchants, who were interrogated by him pub- 
Wt after which, he took time to confider'of it, and on the 


3B 2 iſt, 


L 
1ſt of February 1755, decreed, * that the factor has a lien on 
goods conſigned to him, not only for incident charges, but as 
an item of mutual account for the general balance due to him, 
ſo long as he retains the poſſeſſion; but if he parts with the 
poſſeſſion of the goods, he parts with his lien; becauſe it cannot 
then be retained as an item for the general account. And 
there was another caſe in the ſame court, of Gardiner v. Coleman, 
a few months after; inwhich the former caſe determined, as I have 
mentioned, was conſidered as a point ſettled ; and this latter 
caſe of Gardiner v. Coleman, was decreed agreeable to it ; fo that 
Mr. Amyand, even conſidered as a factor or agent to Meybobm, 
and as making the inſurance upon Meybobm's account, is yet 
entitled to retain the policy; Meybobm being indebted to' him 
upon the balance of accounts between them: and he has 4 lien 
upon the policy, whilſt it continues in his poſſeſſion; there- 
fore, even in this view of the caſe, Mr. Tamez muſt firſt have 
paid to Mr. Amyand' the balance of his (Amyand's) account, 
before he could have gotten that policy out of Mr. Amyand's 
hands ; and conſequently, Mr. Tamez was very far from being 


entitled to the benefit of it, as a 8 qui truft, abſolutely and 
entirely.» | 


Bur if the queſtion, * 10 Whether Tamez 19 take benefit of 
Mr. Amyand's policy?“ were doubtful ; yet, here, Tamez in- 
ſured the goods with the defendants, expreſsly under the de- 
claration of his ſuſpicion, i that there might have been a former 
conſignation, and ſome former inſurence made upon the goods 
by ſome other perſon ;*” but he defired to inſure the whole for 
his own ſecurity ; and to this the defendants agreed, and took 
the whole premium. Mr. Amyand inſiſted upon his right to the 
whole benefit of his own policy, when he was examined as a 
witneſs, and is now litigating it in chancery. 


Ir would neither be juſt or reaſonable, that Tamez ſhould 1 
recover half of his loſs from the defendants, and be turned 
round for the other half, to the uncertain event of a long and 


expenſive 


f ad 
expenſive litigation ; I do, not believe there ever will or can be 


any recovery by Tamez, or thoſe who ſhall Rand in his place, 
r ure unde r-Writers. | 


1 if thoſe 8 are liable to contribute at 
all, the contribution ought to be amongſt the ſeveral inſurers 
themſelves; but Tamez, the inſured, has a right to recover 
his whole loſs from the defendants upon the policy now in 
queſtion, by which they are bound to pay the whole; for though 
here be two inſurances, yet it is not a double inſurance ; to 
call it ſo is only confounding terms. If Tamez could recover 
againſt both ſets of inſurers, yet he certainly could not recoyer 
againſt the under-writers of Amyand's policy, without ſome 
expence ;z nor without alſo firſt paying and reimburſing to Mr. 
Amyand the premium he paid, and alſo his charges. This is 
by no means within the idea of a double inſurance. Tus per- 
ſons may inſure two different intereſts, each to the whole value; 
as the maſter for wages, the owner for freight, &c. But a dou- 
ble inſurance is where the ſame man is to receive the ſame ſums 
inſtead of one, or the ſame ſum twice over, for the ſame loſs, 
by reaſon of his having made two inſurances upon the ſame 
goods, or the ſame ſhip. Mr. Tamez is entitled to receive the 
whole from the defendants upon their policy, whatever ſhall 
become of Mr. Amyand's policy; and they will have a right, 
in caſe he can claim any thing under Mr. Amyand's policy, to 
ſtand in his place, for a contribution to be paid by the other 
under-writers to them; but ſtill they are certainly obliged to 
pay the whole to him : Therefore, upon theſe grounds and 
principles, in every light in which the caſe can be put, we are 
all of us clearly of opinion, that the verdi& is right, as it 
now ſtands for the whole; and that the pyſtea be 2 to 
the plaintiff, Rule * 


Bruckleſbank 


[4] 


Bruckleſbank again/? Smith. 2 We 6 56. Tueſday 
14 November 1758. 


Navigation may not be obfrufted by caſting Rubbiſh, or anti 
Ballaſt, in any Havens, Roads, Channels, 8c. but only upon the 
Land, er By 34 & 35 H. 8. c. 9. 

x and 19 G. ©. ©. 28, 


The unloading it into a Hopper, with Intent te carry it out to = 
is an Offence againft the expreſs Provifion of the latter Act, which 


Jays, © That it ſhall not be diſcharged, but only upon Land.” 


But putting it into the Hopper, in Order to carry it ith Land. 
would not be ſo. 


Nor flifting it out of one Ship into anotber, without Intention to drap 
it any where. 


THIS was a ſpecial verdict from Northumberland Aſſizes, 
upon an action of trefpafs for breaking and entering the 
plaintiff's ſhip in the river Tyne, at Newca/te upon Tyne, and 
taking and carrying away an anchor: to which the defendant 
pleaded © not guilty.” | 


Tux ſpecial verdict finds, that the defendant was a juſtice of 
the peace of and for the town and county of Newoaffle upon Tyne; 
and that the plaintiff was maſter of the ſhip called The Lerds 
Merchant, floating, &c. in the river Tyne, being a navigable 
river ; that three tons of ballaſt and more were unloaded out of 
the ſaid ſhip, into a machine or veſſel called a hopper, in the 
faid river, with intent that it ſhould be carried therein, into the 
high and open ſeas; and that it was accordingly carried out of 
the ſame river, into the high and open ſeas, and was there caſt 
out of the ſaid hopper, where the water was more than fourteen 
fathoms deep, at a diſtance from any port, haven, channel or 

navigable 


{ 325 J 


navigable river. It finds that Thomas Field, before the time of 
the ſuppoſed treſpaſs, viz. on ſuch a day, Ce. came before the 
defendant, being a juſtice of the peace, Fc. and laid informa- 
tion of the fads of putting the ballaſt into the hopper, with 
an intent that ĩt ſhould be dropped out of the ſaid hopper into 
the water, and not be caſt, Cc. upon the land where the tide 
and water never flows or runs; contrary to the ſtatute It finds 
that the plaintiff was ſummoned to appear, and that he did ap- 
pear before the (aid juſtice; and that proof was then and there 
made, by his confeſſion, ** that it was ſo put on board the hop» 
per, in the ſaid river, with intent that it ſhould be therein car- 
ried out of the ſaid river into the high and open ſea, and caſt 
therein at the depth of fourteen fathoms and upwards, at a 
diſtance from any haven, Ge. (ut ſupra) where: the tide or 
water never flows or runs.” It is found that the defendant 
thereupon convicted the plaintiff, and ' adjudged him to be an 
offender againſt the ſtatute of 19 G. 2. c. 22. Then it finds the 
conviction before the juſtice in hæe verba; and that the then 


defendant (the now. plaintiff) was adjudged to forfeit 2 J. 105. 
for the ſaid offence. 


IT finds that the juſtice of peace (the now defendant) iſſued 
his warrant under his hand and ſeal, to levy. the ſame by diſtreſs, 
Ge. and that William Bruce, a ſerjeant at mace, (to whom the 
warrant was direRed,) by virtue of the ſaid warrant, took the 
faid anchor, &c. 


Tr1s caſe was firſt argued, on Friday the 9th: of June laſt, 
by Mr. Minn for the plaintiff, nn for the 


defendant. 


Mx. Winn rehearſed the ſtatute of 19 G. 2. c. 22. C 1, 2. | 
and ſaid, that the fact found to have been proved, is no offence 
within this act; and conſequently, the defendant” was a treſ- 


paſſer, in levying the penalty. 


Eo . Noruixa 


1. 


NoTHING is found to have been prove, my 6 mere 


intention. 
J 


- Tas i is a penal law, and muſt be als krickly, 3483 p 
H. 8. c. 9. Nut. gives the penalty for caſting rubbiſh into ha» 
vens, roads, channels, Cc. Then 19 G. 2. c. 22. deſcribes 
the offence to be caſting, throwing out or unlading, any bal- 
laſt, rubbiſh, Cc. but only upon the land, where the tide or 
water never flows or runs.” And the preamble deſcribes the 
miſchief to be caſting, throwing out and unlading their bal- 
laſt, either on the ſhore or on the fide, and below the uſual 
and full ſea-mark; and doing other annoyances, to the detri- 
ment and obſtruction of navigation. 


| In the Thames, this method of diſpoſing of the ballaſt is 


never treated as an offence; and that is under the care and in- 
ſpection of the Trinity-bouſe. 


Tur miſchief which the legiſlature had in view, was throw- 
ing the ballaſt, &c. either on ſhore, or on the fides of the 
river, and below the full ſea-mark. 


But this was in the open and high ſea, above fourteen 
fathoms deep; at a diſtance from any port, baven, channel or 
river. 


He relied upon the intention and ſpirit of this law, rather 
than upon the letter of it: which intention of the act, he ſaid, 
would plainly appear from the proviſo at the end of it, (V. ſe#. 
penult.) and that it was intended ſolely to prevent prejudice to 
the navigation in havens, ports, roads, channels or rivers, and 
for no other purpoſe. 


Bor nothing is ſtated here of any ſort of prejudice actually 
done to the navigation of the haven, port, road, channel, or 
tiver. 


Tus 
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Taz ballaſt was carried out of the river, into the high and 
open ſea, and there caſt out, at about fourteen fathom depth, 
and at a diſtance from any port, haven, channel or river. And 
the intention only is laid accordingly. - 


AND the confeſſion is of nothing more than ſuch an intention. 
But there is neither proof nor confeſſion of any fact whatſoever : 
nor was any actual injury done. | 


Mx. Serjeant Poole, contra, for the defendant—It was im- 
poſſible for us, in the nature of the thing, to prove © that the 
ballaſt was actually dropped in the river;” for this is done 
privately from the bottom of the hopper. It was neceſſary 
therefore for us to charge the intent as the offence. And this 
intent the defendant has confeſſed. And the offence, as we 
have charged it, is within the act; wiz, © "ny the ballaſt 
into the hopper, with intent, &c.” 


Ta1s is a poſitive law, * that no perſon ſhall caſt, throw out 
or diſcharge, out of, &c. any ballaſt, &c. but only upon the 
land, where the tide or water never flows or runs,” to which 
poſitive law, the fact charged is directly contrary. The preſent 
act of 19 G. 2. was made to enforce and make more eaſy the 
proſecuting offences againſt the former ſtatute of 34 & 35 H. 8. 
upon which, it was difficult to proſecute the offender, in ſome 
caſes. And here are proper exceptions, upon proper n 
In all other reſpects, it is a general law. | 


IT is ſaid, indeed, on the part of the plaintiff, * that here is 
no actual prejudice done to the navigation.” But what the 
plaintiff has done, may, by ſome means or other, prejudice the 
navigation of the river: it is in their power to drop the ballaſt 
out of the hopper in the channel of the river, without any 


poſſibility of being diſcovered. 
1 AND 
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ANT: this ſtatute is in negative words; viz.. but only upon 
the land.” C9. Lit. 115. affirms that there is a diverſity between 
an act of parliament in the negative, and one in the affirmative; 
and ſhews ſuch diverſity. | Few 


THEREFORE he prayed judgment for the defendant. 


Mr. Wynn, in reply This act ought to be conſtrued ſtrictly; 
as it is a reſtraint of a common-law right which a man has to 
lay his ballaſt where he pleafes ; provided he be not guilty of 
a nuiſance, in ſo doing. 


AxD this is no offence againſt the ſpirit and intention of this 
law. Nothing is charged, but an intent: which intent was not, 
even if it had been executed, a ſubſtantial offence againſt this 
law. 


Loxp Mansfield—This is a general queſtion, which goes far- 
ther than this particular caſe, 


Mu. Juſtice Fofter aſked if the corporation of Newcaſtle were 
not conſervators of the river Tyne. 


IT was anſwered * that they were.” 


Mx. Juſtice Foter—Corporations ought to be protected in 
their juſt and ancient rights. 


Tur court did not, upon this firſt argument, give any opi- 
nion: but it was ordered to ſtand for a further argument. 


Ulterius Concilium. 


And now, Mr. Clayton argued on behalf of the plaintiff, (as 
before,) “that this fact found was not an offence within the 
act. 


Mr. Norton was going to anſwer him, on the part of the de- 


fendant ; but Lord Mansfield ſtopped him from entering into it 
9 at 
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at all; it being a very plain caſe, and clearly againſt the expreſs 
prohibition of the act; which provides that it ſhall not be 
thrown but upon the land: whereas this man ſays that he has 


found a better way, than that which the a& has expreſsly 
preſcribed. 


Bur here is ſuch an opening to fraud, in this way that he 
has thought a better one, that it would be dangerous to truſt 
to this method, though it were not prohibited. However, it 


is enough, that this is contrary to * direct and expreſs pro- 
viſion of the act. 


Indeed, if it was put upon 4 hebper; in onder ati to 
. carry it upon the land ; that would only be the proper means of 
doing it, and therefore would not be an offence againſt the act. 
But this was with intent to * it in the water. 


Aun there can be no. ſecucity as to tha fiese kene the hop- 
per may drop it. It is mighty eaſy, from the conſtruction of 
the hopper, to drop it privately: and it is alſo the intereſt of 
the perſon who carries it in the hopper, to drop it. as ſoon as he 
can; that he may come the ſooner again, to . 


THE ſhifting it out of one ſhip into another, wvithook inten- 
tion to drop it any where, would not be a caſe within the act: 


for that would not be a caſting or throwing out. at all, within 
the meaning of the act. 


Tux other three judges agreed; in terms, with Lord Mans- 
feld; and all of them ſpoke explicitly to the ſame effect. 


Per cur”, unanimouſly, | 


Ivo xT for the defendant, 


3 C2 Goſs 
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Goſs againſt Withers. 2 Burrow 683. Michaelmas 
Term, 32 George 2 


A Ship inſured was taken by the Enemy, and retaken, The Inſured 
offer io abandon, which the Inſurers refuſe. 


Whether the Property be changed, or not, is a Queſtion immaterial, 
as between Inſurers and Inſured. This Queſtion can happen but in 
two Caſes: viz. Between the Owner and a neutral Vendee 3 or be- 
tween the Owner and à Recaptor. 


Writers and Nations differ in Opinion upon it. Some hold it to be, 
as ſoon as the Battle is over, all immediate Purſuit ceaſed, and 
all Hope of Recovery gone. Some hold, that the Prize muſt be 
- brought infra Præſidia; others, that twenty-four Hours quiet 
Poſſeſſion by the Enemy is the Criterion ; the Engliſh Courts of 
Admiralty, not till after Sentence of Condenmation. But as 
between Inſured and Inſurer, the Ship is loft by the Capture ; 
whether carried into Port, or not; or condemned, or not; or 
taken by the Enemy, or Pirate : And the Inſurer muſt indemnify 
the Inſured, as to the Loſs actually ſuſtained, (though be is liable 
to no more.) And be ſhall ſland in the Place of the Inſured, in 
Caſe of a Recapture or Abandonment. 


In general, (though not univerſally) if an inſured Ship be taken,. the 
Inſured may demand as for a total Loſs, and abandon. to the 
Inſurer. 


So be may alſo, in Caſe merely of an Arreſt, or an Embargo, by 4 
Prince not an Enemy. 


== 


Jn all Caſes, the Inſured may cbogſe not to abandon, But be cannot 
eleft to turn what was in it's Nature but an average Loſs, into 
a total Leg, by abandoning. 


HIS was a ſpecial caſe, from the ſittings in London, upon 
two actions, on two diſtinct policies of inſurance; one, 


upon a ſhip; and the other, upon the loading, 


Tur former was an inſurance upon the David and Rebeccab, 
at and from Newfoundland to her port of diſcharge in Portugal 
or Spain, without the Streigbis, or England; to commence from 
the time of her beginning to load at Newfoundland, for either 
of the abovenamed places; and it was upon the body, tackle, 
apparel, ordnance, &c, &c. of the ſhip; beginning the adven- 
ture at Newfoundland; and to continue during her abode there, 
and until the faid ſhip, with all her ordnance, tackle, &c. 
ſhould be arrived at her port of diſcharge as aforeſaid, and un- 
til ſhe ſhould have been moored at anchor twenty-four hours in 
ſafety. It was to be lawful for the ſhip to touch and ſtay in 
any port whatſoever, without prejudice to the inſurance, The 
ſhip was, by agreement, to be valued at the ſum ſubſcribed, 
without further account; and in caſe of loſs or misfortune, it. 
was to be lawful for the aſſured, their ſervants, &s. to ſue la- 
bour and travel, for in or about the defence ſafeguard and 
recovery of the ſhip, or any part thereof, without prejudice to 
the inſurance : to the charges whereof the inſurers were to 
contribute pro rata. The inſurance was to be at ten guineas 
fer cent. and in caſe of loſs, to abate 21. per cent. and in caſe 
of average-loſs not exceeding 5/. per cent. to allow nothing 
towards ſuch loſs. And if the veſſel diſcharged without the 
Streights, excepting the Bay of Biſcay, two guineas per cent. 
was to be returned. The plaintiffs declared upon a total loſs, 
by capture by the French. 


The policy declared upon, in the other action, was an in- 
ſurance upon any kind of lawful goods and merchandizes, 
loaden 
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loaden or to be loaden on board the aforeſaid ſhip : which, for 
71. 75. inſured 701. And the declaration alledged. that divers 
quantities of fiſh, and other lawful merchandizes to the value 
of the money inſured were put on board, to be carried from 
Newfoundland to her port of deſtination, and ſo continued, (ex- 
cept ſuch as were thrown overboard as is aftermentioned,) till 
the loſs of the ſhip and goods. The declaration then avers, 
that one-fourth of the ſaid goods neceflarily thrown overboard, 
in a ſtorm, to preſerve the ſhip and the reſt of the cargo: after 


which Jetlzon, the ſhip and the remainder of the goods, were 
taken by the French. 


THERE was another count in this declaration, for money had 
and received to the uſe of the plaintiffs. 


Tx caſe ſtates, that the ſhip departed from her proper port; 
and was taken by the French on the 23d of December 1756 
and that the maſter, mates, and all the ſailors, except an ap- 
prentice and landman, were taken out and carried to France. 
That the ſhip remained in the hands of the enemy eight days; 
and was then retaken by a Britiſb privateer, and brought in on 
the 18th of January to Mi Vrd- Haven; and that immediate no- 
tice was given by the aſſured to the aſſurers, with an oſſer to 
abandon the ſhip to their care. It was alſo proved at the trial, 
that before the taking by the enemy, a violent ſtorm aroſe at 
ſea; which firſt ſeparated the ſhip from her convoy, and after- 
wards diſabled her ſo far as to render her incapable of proceed 
ing on her deſtined voyage, without going into port to refit, 


IT was alſo proved, that part of the cargo was thrown over- 
board in the ſtorm; and the reſt of it was ſpoiled whilſt the 
ſhip lay at Milf:rd- Haven, after the offer to abandon, and be- 
fore ſhe could be refitted. And the aſſured proved their inte- 
reſt in the ſhip and cargo, to the value inſured. 


SEVERAL queſtions ariſing upon the trial of the firſt of the 
faid cauſes, it was agreed that the jury ſhould bring in their 


verdict, 
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verdict, in both cauſes, for the. plaintiffs, as for a total loſs; 


ſubject, however, to the opinion of the court, on the follow- 
ing queſtions: vig. 


FixsT. Whether this capture of the ſhip by the- enemy, 
was or was not ſuch a loſs as that the inſurers became liable 
thereby ? 


SzconDLY. Whether, under the ſeveral circumſtances of 
this cafe, the aſſured had or had not a right to abandon the 
thip to the inſurers, after ſhe was carried into MIford- Hauen? 


Tuis caſe was twice argued ; viz. art, on Tueſlay 6th June 
17 58, by Mr. Merton pro quer'. and Mr. Serjeant Davy pro 
def'; and again, on Friday roth November 1758, by Mr. Ner- 
ton pro quer. and Sir Richard Eliyd pro def”. 


Mx. Morton and Mr. Norton, on behalf of the plaintiffs, ar- 
gued for the affirmative, in both queſtions, 


Tur previouſly diſtinguiſhed between caſes diſputed be- 
tween inſurers and inſured, and thoſe between owners and re- 
captors ; and obſerved, that this is a mere contract between the 
parties. 


FirsT Point—This is ſuch a total loſs, as renders the inſu- 
rers liable to anſwer for it. 


Tur ſaid they would conſider (1) what an inſurance is; 
and (2dly) what a capture by an enemy is. 


FirsT, The definition of inſurance is in Bynkerſhoek's Quæ- 
ſtiones publici Juris, lib. 1. cap. 21. 


SECONDLY. A capture is, when there is no juſt ground of 
hope of recovering the ſhip: then it becomes. the property of 
the captor. Grotius, J. 3. c. 6. pa. 814. De Jure Belli et Pa- 
cis, © Tunc enim deſperart incipit recuperatio, Cc.“ 


AND 
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AnD the period of time of the detention is another rule; vis. 
being twenty-four hours in poteſfate boſtium, Indeed, ſubſe- 
quent writers do not fix it ſo preciſely: but they are then treat- 
ing only upon ſalvage. Bynker/hoek, indeed, differs in the pre- 

miſſes, /ib. 1. cap. 4. Juæſtiones Juris publics. | 


Bur both agree in the concluſion, for he alſo puts it upon 
the deſpair of the recovery of the ſhip. And this hope, or de- 
ſpair, muſt be a reaſonable and juſt one; not a whimſical and 
arbitrary fancy, or mere wiſh. 


Tais veſſel was eight days in poſſeſſion of the enemy; near a 
month out of the power of the owners, (the inſured) and al- 
moſt all the hands taken out. So that; by the terms and intent 

of the inſurance (which muſt be taken favourable from the in- - 
ſured,) this voyage muſt be taken to have been totally defeated 
to the inſurers ; the adventure totally ſtopped : and conſequent- 
ly, the-condition broken, as between the inſurers and the 
inſured. 


AnD this is different from caſes of ſalvage, where the pro- 
perty is not altered ; but the marine law only determines what 
ſhall be paid by the owner, for the ſalvage. 


Tus is a total loſs : it was ſo long in poſſeſſion of the enemy 
that the ſpes recuperandi was gone. 


Though this ſhip was not carried into port, nor within the 
_ enemy's fleet, yet it was eight days in poſſeſſion of the enemy; 
and it might have been as many months. And the ſþes recupe- 
randi would be as abſolutely gone, as if it had been carried 
into the enemy's fleet: out of which it might, poſſibly, be 
immediately retaken. 


THEREFORE the being carried infra præſidia of the enemy can- 
not be the true rule : but the true and certain rule muſt, in reaſon, 
be, where the ſþes recuperandi is gone. Indeed, the being car- 
ried 
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ried infra prefidia may, in many caſes, be an evidence of this. 
Now upon the ſtate of the preſent caſe, all hope of retaking 


was totally loſt and gone. 


HowzrvER the principle of this caſe is not new, for by com- 
mon law, the thing taken from the owner in war is gone, unleſs 
the owner makes freſh purſuit, and the property of the thing ſo 
taken in war belongs to the captor. And the common law 
rule is, —That in a war, the captor of a ſhip has a right to 
the ſhip and goods taken, unleſs the owner makes freſh purſuit 
ante occaſum ſolis. 7. c. 4. 14. Vaviſcur (aid, that it was adjudged 
in the time of that ſame king, ung priſt tiel meaſon des enemies 
quel avoit priſe devant dun Engliſbe, que il averoit ceo come choſe 
gaigne en batel, &c. et nemy le roy, ne P admiral, ne le partie a gur 
le property fuit devant, &c. pur ceo 9 le partie ne vient freſt ment, 
meſne le jour q il fuit priſe de luy, et ante occaſum ſolis, et claime 


Ce0, 


And this determination has never been ſhaken by any com- 
mon law reſolution, it has rather been confirmed and recognized. 


AxD the determination of the Admiralty-courts will not ef. 


fect this caſe, for they have determined either upon particular 
acts of parliament, or upon the principles of other laws than the 


common law. 


Bur this court will follew the determination of the common 
law: and the three acts of parliament made in the preſent reign, 
(which are all upon this head,) are built upon the ſame principle: 
the ſaving clauſe in 29 Geb. 2. c. 34. ſuppoſes the right of the 
owner to be extinguiſhed and gone, and that the captor had a 
right to the thing taken; otherwiſe the parliament had no right 
to impoſe upon the original owners ſuch terms of payment for 
- falvage : the act itſelf even calls them the former owners, and 
it 3s the bounty of the a& to reſtore them any part at all, 
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No miſchief can ariſe from this conſtruction, many incon- 
veniencic will ic from a contrary one, and courts of law will 
put liberal couiw utt.2ns upon policies of infurance, 


Tuls principle was recognized by Lord Chief Juſtice Lee, in 
the caſe reported in 2 Strange, 1250. Denn v. Dicker, where 
the being carried into the enemy's port and detained 8 days was 
eſteemed a total loſs of the voyage; and the property of the 
owners gone. 


THis is a queſtion only between the inſurer and the inſured, 
and the inſurer had undertaken againſt all forts of perils for a pre- 
mium received. 


Ax here the voyage was totally loſt, and the cargo entirely 
periſhed ; ſo that there can be no doubt as to the real juſtice of 
this caſe. 


SEcoNnD point, — The inſured had a right to abandon the ſhip 
to the inſurers, after her coming into Milford- Haven; for the 
property inſured was irrecoyerably deſtroyed : and here was im- 
mediate notice given to the inſurers of the abandoning of it to 
them. 


Mor Loy, Ib. 2.c.7. p. 278, and Malines Lex Mercatoria 111, 
lay down the rules of abandoning. Malines Lex Mercatoria 11 55 
puts it, where there is no probability of putting to fea, with 
the thing inſured.” 


N w here the ſhip was freighted with a periſhable 8 
(fich from Newfoundland) bound to hot countries (Portugal or 
Spain,) was taken, and afterwards re-taken, and brought into 
Milford- Haven without ſufficient hands of her own, and requir- 
ing ſo much refitment as was impoſſible to be finiſhed before the 
cargo would and muſt be ſpoiled, and part of the cargo was 
«thrown overboard too; to what purpoſe then ſhould the inſurer 


1 
be at the expence of refitting the ſhip, to carry a ſpoiled and 
uſeleſs cargo ? 


LiTTLE is to be found in out books about abandoning : the 
rule laid down was, that the inſured has a right to abandon” 
to the inſurers where there are no hopes of ſaving the periſhable 
cargo, provided there be no fraud.” 


Tr1s ſhip was in port, the hands all in France in priſon. 


Brs1DEs here was a total loſs, for the coſts of ſalvage exceed- 
ed the value of the thing ſaved ; therefore they had a right to, 
abandon, | 


six Richard Lind and Mr. Serjeant Davey, on behalf of the 
defendants, argued upon the ſame two points, but mads very 
different deductions. 


FirsT,—The inſurers could not be liable as for a total loſs, 
(though they agreed it was an average loſs.) 


Taz capture of the ſhip was not a total loſs, the property was 
not diveſted out of the owners ; a mere capture, without being 
carried infra prefidia, or ſome other ſuch circumſtance, will not 
alter the property. The taking out the mariners, and putting 
in the enemy's crew is not enough to do it, nor is the detaining 
it eight days; for it has been holden that nine days will not alter 
the property. In Lucas's Rep. 77. Aſievedo v. Cambridge, the court 
held this to be very plain, . That the property was not there 
altered by the taking ; yet in that caſe there was nine days 
poſſeſſion by the enemy: and Dr. Henchman, in arguing for the 
defendant, ſaid, that the queſtion would not have born a diſpute 
in the Admirp{ty-court ; for that the law is clear, © that not 
length of time, but the bringing ira prefidia, is that which 
diveſts-the property; and he even cited a caſe of four years 
poſſeſſion not altering the property; and alſo a great many other 
authorities ro prove * that the property is not diveſted without 
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bringing the ſhip infra preſidia,” Bynkerſboek's Queſtiones Furis Pub- 
lici, lib. 1. c. 4. is contrary to Grotiuss opinion, and ſays, “ that 
lengh of time alone is not ſufficient to diveſt the property ; 
therefore this was only an average-loſs, not a total loſs or a 
diveſting of property; and if ſo, the inſurer cannot be en- 
titled to recover. | 


Tux ſtatute of 29 Geo. 2. c. 34. ſect. 24. directs ſhips taken 
and retaken to be reſtored to the owners on paying ſalvage; this 
was an inſurance with beneſit of ſalvage, ſo that the voyage was 
not inſured, but only the ſhip and cargo. 


Tux diſtinction is between ſuch inſurance as this (with benefit 
of ſalvage,) and inſurances intereſt, or no intereſt. In the 
former caſe no prevention of the voyage can make the inſurers 


liable. 
THERE are three caſes on this head. 


- 


Pop v. King, H. 21 G. z. B. R. Where the interruption and 
loſs of the voyage was holden to be the thing inſured againſt by 
that policy, which was without benefit of falvage, and in- 
tereſt or no intereſt, and free of average : and this was holden 
not to de an average loſs, but a total loſs within the terms and 


extent of that policy. 


De Paiba v. Ludo, Tr. 5 G. 1. B. reported in Comyns 360. 
An afſumpfit upon a policy whereby the defendant infured the 
plaintiff, intereſt or no intereſt, and merely a wager-policy ; 
and a ſhip was taken by a pirate, detained nine days, and then 
re-taken : this was determined for the plaintiff, becauſe he re- 
ceived a damage by the interruption of the 0 


FITZGERALD v. Pole, p. 23. G. 2. Where he laimifY's i in- 
tereſt was by the policy ſettled at 1000 J. and there was benefit 
of ſalvage ; the crew mutined, whereby the cruiſe was totally 
interrupted and loſt; it was holden not to be a total loſs, though 


the voyage was obſtructed by a mutiny, 
HERE 
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HeRz neither the obſtruction of the voyage, nor the loſs of 
the mariners, makes it a total loſs; and if not, the inſurer is not 


liable. 


Many things may be thrown out of the caſe: as to the firſt 
point, the loſs of the ſhip, vig. the cargo being fiſh, the tempeſt, 
the faving part of the cargo, 


Trey denied the principle laid down by their opponents as 
the rule of the common law to have been ever determined ; on 
the contrary there has been a vaſt variety of opinions about it; 
nor indeed can any determination be made on the principles of 
our municipal laws ; for the queſtion concerns foreigners, as 
well as natives, and is a queſtion of general law, not of any 
particular and local law. 


Tur acts of parliament that have been mentioned, are not 
built upon the principle that has been aſſigned, but upon right 
reaſon, juſtice, and equity, 


„% WHETHER this was a total loſs, or not, muſt be deter- 
mined by the law of war, and by the law of nature, that is of 
right reaſon. 


Tur captor has, for a time, only the poſſeſſory right, not the 
abſolute right ; the right to take, is not the perſonal right of 
the taker, but the right of the ſubject of that nation of which 
he is a ſubject; ſo the right of re-taking is not perſonal to the 
re-taker, but national to any ſubje& of the re-taker's nation ; 


at firſt each is only poſſeſſory; neither taking nor re- taking give 
an abſolute property. 


Tu freſh purſuit muſt depend upon circumſtances, it can- 
not be confined to any limited exact time, (as ante occaſum ſolis,) 
Burlamaqui's principles of natural law, 6. 1. c. 6. lib. 2. c. 7. 
A freſh purſuit carried on as ſoon as may be, will prevent the 
mere poſſeſſory property from becoming an abſolute property; 

our 
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our ſhips of war and privateers are in a conſtant ſtate of purſuit, 
they cruiſe in order to re-take as well as to take. 


InDEED there muſt be a fixed limit of the time of this poſ- 
ſeſſory property becoming abſolute ; and this limit is, when the 
right owner may be ſaid to give up his claim, his ſpes recuperundi. 
It is agreed, that carrying infra præſidia, merely, will not be a 
ſufficient limit, neither can the mere effluxion of time: this 
fixed limit has never been preciſely ſettled by writers, therefore 
the ſes recuperandi is and muſt be the criterion. 


Tux queſtion indeed will not be ſo eaſily ſettled, * when this 
des recuperandi is gone, and when it ſubſiſts, but in our ſcas, 
where our ſhips are in a conſtant ſtate of purſuit, this hope of 
recovery can never be ſaid to be gone ſo ſoon as within eight 


days; eſpecially, when in fact and reality, this was actually 
re- taken at the end of eight days. 


Tux court or a jury are the proper judges of this probability 
or reaſonable hope of recovery; till that is gone, the abſolute 
property is not veſted in the captor. 


Tꝝx acts of parliament do not mean to conſider the point of 


property. 


SECOND point, — The circumſtances ſtated do not entitle the 
inſured to abandon the ſhip to the inſurers, this right to abandon 
ſuppoſes only a total loſs; this was only an average loſs. 


Trty diſputed the poſition, ** that the inſured are to be 
favoured.” The words of the policy are calculated to prevent 


their abandoning ; this doctrine of abandoning is a very incon- 
venient one to inſurers, 


As to Molley and Malines—almoſt any thing may be proved by 
citations from them, 


Tux 


1 


Tur under-writer can never be ſuppoſed to inſure againſt 
theſe accidental perils in diſtant ports; but only againſt the 
general perils of the exiſtence of the cargo; the inſurance is 
not upon the beneficial ſale of the goods, upon the ſanity of 
them, but only upon the ſafety of them. 


Tuxxx are ſeveral caſes, where the ſhip was totally loſt, and 
there was an end of all claim and right. 


As to inſurances upon a cruiſe, all thoſe caſes are cut up by 
the roots, by the caſe of Fitzgerald v. Pole: which determined 
« that the object of inſurance is the body of the ſhip, not the 
cruiſe.” 


ByNKERSHOEK'S Opinion is, “ that there neither is nor can 
be any general rule laid dowa for a limit : but every caſe muſt 
depend upon it's own circumſtances. 


THERE is a common-law caſe, in March 110. pl. 188, That 
the property is not altered, unleſs the ſhip be brought infra 
prefidia of the enemy.” 


Tus counſel for the plaintiff, in reply—As to the cafes, that 
have been cited :— 


FixsT, The only caſe which may ſeem againſt us, is the 
caſe abridged by Viner, in vol. 16. Pp. 495, 406. title policy of 
inſurance, letter A. . 13. Ai vedo v. Cambridge, reported in 
Lucas 77. (called 10 Med.) That being nine days in poſſeſſion 
of the enemy (without being carried fra prefidia) does not 
alter the property.” But there was no determination upon that 
caſe. Beſides, that was upon a policy, intereſt or no intereſt ; 
and the voyage was the thing there inſured. 


Tur three caſes of Pond v. King, De Paiba v. Ludinw, and 
Fitzgerald v. Pole, are no proofs of their point. 


Poxd 
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Pons v. King was intereſt or no intereſt, And the court 
gave no opinion about the property : they founded their judg- 
ment on the cruiſe being inſured. 


Dr PAIBA v. Ludlow was an average-loſs. There was no 
determination upon the property ; for there alſo = voyage was 
interrupted. 


FiTZzGERALD v. Pole was alſo an inſurance of a four months 
cruiſe. So that too was upon the voyage. 


Tus totality of capture depends upon the ſþes rexuperand: : 
and here was none. The average loſs here ſtipulated for, is 
where the voyage is performed without interruption. 


Tux v do not diſpute our principle “of the ſpes recuperandi 
being the true criterion.” But they fay, “our ſhips are in con- 
ſtant purſuit, in ſeas frequented by our men of war and 
privateers.” 


Now it is hard to conceive a purſuit without an object, or 
even a knowledge of any particular ſhip's being taken. Freſh 


purſuit means the going in queſt of that particular individual 
ſhip which is taken, 


Tuts rule would carry it much too far, and proves too much. 
for if eight days be not ſufficient, it might be carried to eight 
or ten months, or to any indefinite time: fo that there would 
be no limit at all left. This is a queſtion that our courts muſt 
determine according to our laws. We only contend for the 
time of a reaſonable hope of recovery ; not for a wanton or 
groundleſs hope. Now no ſuch reaſonable hope can remain, 
after the ſhip's continuing cight days in poſſeſſion of the 


enemy. 


GRoT1vs, in /ib, 3. c. 6. p. 285. ſays “ Sed recentiori jure 
Centium inter Europæos pepulis introductum videmus, ut talia capta 
3 conſcantur, 
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conſeantur, ubi per horas viginti quatuor in poreſtate beſtium 
fuerint.” 


SECONDLY. It has been urged, © that the infured can in 


no caſe abandon.” On the contrary, all provincial laws allow 
the power of abandoning in ſome caſes. | 


Tais caſe falls within the reaſon of the caſes that have been 


already cited: and the inconveniences that have been ſuggeſted, 
are altogether imaginary. 


LorD Mansfield obferecd, in general, that a large field of ar- 
gument had been entered into; and that it would be neceſſary to 
conſider the law of nations, our own laws, and acts of parlia- 
ment; and alſo the law and cuſtom of merchants, which makes 
a part of our laws. Cur”. adviſ*. 


ON Thurſday 23d of November 1758, his lordſhip delivered 
the reſolution of the court, (after having firſt ſtated the 
caſe and r very K ) 


| Lonp Manifeld—It i is neceſſary to confine what ſhall be ſaid, 
to the two diſtinct queſtions that are _ 


The general queſtion i is, „becher ihe plaintiffs were, on the 
18th of January 1757, intitled to recover againſt the inſurers, 
as upon a total loſs; under an offer © to abandon the ſhip and 
cargo to the inſurers, for them to make what advantage of 
ſalvage they could.” (For an offer to abandon” was then 


made: and nothing has happened ſince that time, to alter the 
caſe.) | | 


Tara is one point which, we are all of opinion, is imma- 
terial, as between the infurers and the inſured; viz. © whether 


by this capture, the property was or was , not transferred ta the · 
. by the law of nations.“ 


3E Tnar 
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Tnar queſſion can happen but in two caſes: namely, (iſt) 
Between the owner and a neutral perſon who has bought the 
capture from the enemy; (adly) Between the owner and re- 
captor. 


Ir the ſhip taken by an enemy eſcapes from the enemy, or is 
retaken ; or if the owner. redeems (ranſoms) the capture, his 
property is thereby reveſted: which property in the ſhip taken 
was, by the law of nations, obtained by the captor. 


The general Propoſition of writers upon this ſubje& is, that 
1 que ab boſtibus capiun tur, flatim captentium funt: which is to 
be underſtood, ** when the battle is over. Indeed, nothing 
can be ſaid to be taken, till the battle i is over : and the battle is 
not over, till all immediate purſuit has ceaſed, and all hope of 
recovery is gone. This is the definition of a capture, referred 
to by our prize-aR, 29 G. 2. c. 34. of a ſhip taken by the 
enemy. And accordingly, Roet, in his commentary upon the 
Pandatts, lib. 49. tit. 15. vol. 2. 1155. and many authors he 
refers to, maintain, with great a) * per ſolam occupatio- 
nem dominium prede beſtibus acquiri.” 


Oxx argument uſed to prove it is, "die the inſtant the cap- 
tor has got poſſeſſion, no friend, fellow-ſoldier or ally can ** 
it from him, becauſe it would be a violation of his property.” 


Bur other writers and ſtates have 4355 other lines, by ar- 
bitrary rules ; and partly from policy, to prevent too eaſy diſ- 
poſitions to neutrals; and partly from equity, to extend the 7 

poſtliminii in favour of the owner. 


No wonder there is ſo a incertainty and variety of no- 
tions amongſt them, about fixing a poſitive boundary by the 
mere force of reaſon, where the ſubjecX-matter 1 is arbitary, and 
not the object of reaſon alone. b | 


SOME 
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Sorte have ſaid, that the Raman law, (which was introduced 
in favour of the liberty and condition of a Reman citizen taken 
captive ;) ** that the prize muſt be brought infra præſdia. But, 
« what cuſtody at ſea ſhould be equal to prefidia at land,” is a 
new fund of diſpute, and leaves the matter juſt were it was. 


Tux writers whom Grotius follows, and many more who 
follow him, and ſome nations, have made twenty-four hours quiet 
poſſeſſion by the enemy, the criterion. But this, Bynker/hoek 
and other writers whom he follows, and ſeveral nations, abſo- 
lutely deny. Some have ſaĩd that the ſhip muſt be carried into 
the enemy's port, condemned there, fail out again, and arrive 
in a friend's port. All theſe circumſtances are very arbitrary: 
and therefore this is generally exploded. | 


I nave taken the trouble to inform myſelf of the practice of 
the court of Admiralty in England, before any act of parliament 
commanded reſtitution,” or fixed the rate of ſalvage : and I have 
talked with Sir George Lee, who has examined the books of the 
coutt of Admiralty, and informs me that they held the property 
not changed, ſo as to bar the owner, in favour of a vendee or 
recaptor, till there had been a ſentence of condemnation ; and 
that in the reign of King Charles the ſecond, Sir Richard Ficyd 
(father of the late Sir Nathaniel) gave a ſolemn judgment upon 
the point, and decreed reſtitution of a ſhip retaken by a pri- 
vateer, after ſhe had been fourteen weeks in the enemy's poſ- 
ſeſſion, becauſe ſhe had not been condemned. Another caſe, 
upon the ſame principle, againſt a vendee, is cited at the end 
of Aſſievedo v. Cambridge, in 1695, (Lucas 79.) after a long 
poſſeſſion, two ſales, and ſeveral voyages. 


Bur whatever rule ought to be followed in favour of the 
the owner, againſt a recaptor or vendee, it can no way affect 
the caſe of an inſurance, between the . inſurer and inſured, - 
Upon an action againſt the hundred for a robbery a queſtion 

; 3E 2 might 
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might as well be ſtarted, © whether the property of the goods, 
as againſt the owner, was changed by the ſale. , 


The ſhip i is loſt by the capture, though ſhe be never con- 
'demned at all, nor carried into any port or fleet of the enemy: 
and the inſurer mult pay the value If, after condemnation, 
the owner recovers- or retakes her, the inſurer can be in no 
other codition than if ſhe had been recoyered or retaken, before 
the condemnation. The reaſon is plain from the nature of the 

contract. The inſurer runs the riſque of the inſured, and un- 
dertakes to indemnify : he muſt therefore bear the loſs actually 
ſuſtained ; and can be liable to no mere. So that if after con- 
demnation, the owner recovers the ſhip in her complete con- 
dition; but has paid ſalvage, or been at any expence in getting 
her back ; the inſurer muſt bear the loſs ſo actually ſuſtained. 


A capture by a pirate, (and in Spain, Venice, and England, 
the goods go to the captor of the pirate, againſt the owner, as 
there can be no condemnation, to entitle the pirate ;) or a cap- 
ture under a commiſſion, where there is no war, do not change 
the property. Yet, as between the inſurer and inſured, they 
are juſt upon the ſame foot as the captures, by an enemy. 


TH1s point never would have been ſtarted i in policies upon 
real inteteſt; becauſe it never could have varied the caſe: (and 
in this cauſe, the queſtion could not have been material, if the 
parties had not ſuffered the cargo to periſh, while they {quab- 
bled who ſhould take it.) But wager- policies gave riſe to it: 
it was neceſſary to ſet up a total loſs as between third perſons, 
for the purpoſe of their wager; though in fact the ſhip was 
ſafe, and reſtored to the owner. 


Ix the caſe of Aſſeeveds V. Cambridge, the man of war which 
retook the ſhip, brought her into the port of London, and re· 
ſtored her to the owner upon reaſonable redemption; (that ap- 


pears from the ſpecial verdict; though not ſtated in Lucas.) 
And 


I 


And then the owner, not abandoning the ſhip, could only have 
come upon the inſurers for the redemption; and no queſtion 
could have ariſen upon the change of property. But the policy 
being intereſt or no intereſt, without benefit of ſalvage, the 
queſtion aroſe upon the terms and meaning of the wager. That 
cauſe was not determined. 


In the caſe of Spencer v. Franco, before Lord Hardwicks at 
Guildhall 1-1: 55 the South-Sea ſhip, Prince Frederich, had re- 
turned ſafe to the port of London, with her cargo: the wager- 
ers contended, ** ſhe was totally loſt at La Vera Cruz,” from 
this notion of a change of property; but failed. N 


Dr Pal BA v. Ludlow was alſo a wager- policy; and the pro- 

could not be changed, becauſe there was then no war, 

nor even a declaration of war: but the court held, “that as 

the ſhip was taken in fact, the event had happened, though ſhe 

was afterwards recovered.” So, in the caſe of Pond v. ' King, 
mae was alſo a wager policy. 


rw" in the caſe of Pole v. Fitzgerald, the majority of the 
Judges and the Houſe of Lords (in 1754, by the name of Htz- 
gerald v. Pole,) held; „that though the ſhip might be deemed 
for a time; as loſt: yet, as ſhe was 'afterwards recovered, the 
event of a total Joſs-had not finally 3 according to the 
conſtruction of W 


ane 2 all the caſes, 2 this queſtion has been de- 
bated. But this is a policy upon real intereſt, 


Tur ſingle queſtion, therefore upon which this caſe turns, is, 
« whether the inſured had, under all the circumſtances, upon 
the 18th January 17 572 an election to abandon it 


Tur loſs and diſability was in it's nature total, at the time 
it happened. During eight days, the plaintiff was certainly in- 
titled to be paid by the inſurer as for a total loſs: and in caſe 
of a re. capture, the inſurer would have ſtood in his place. The 
ſubſequent 
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ſubſequent re-capture is, at beſt, a ſaving only of a ſmall part: 
half the value muſt be paid for ſalvage. The diſability to pur- 
ſue the voyage ſtill continued. Ihe maſter and mariners were 
priſoners. The charter- party was diſſolved. The freight, 
(except in proportion to the goods ſaved, was loſt.) The ſhip 
neceſſarily brought into an Engliſi port. What could be ſaved, 
might not be worth the expence attending it; which is An 
by the plaintiff's offer to abandon. 


Tux ſubſequent title to reſtitution ariſing Gank the re-capture, 
at a great expence, of the ſhip diſabled to purſue her voyage, 
cannot take away a right veſted in the inſured at the time of 
the capture, 


BuT beckaſe he cannot recover more M ches be has ſuffered, 
he muſt abandon what may be laved. 


Tur better opinion of the book ſays “ Suficit ſemel extitifſe 
conditionem, ad beneficium afſecurati, de amiſſione nauis; etiam quod 
poſtea ſequeretur recuperatio : nam per talem recuperationem non po- 
terit præjudicari afſecurato.” I cannot find a fingle book, ancient 
or modern, which does not fay, © that in cafe of the ſhip being 
taken, the inſured may demand as for a total loſs, and aban- 
don. And what proves the propofition moſt ftrongly, is, that 
by the general law, he may abandon in the caſe merely of an 
arreſt, or an embargo, by a prince not an enemy. Poſitive 
regulations in different countries have fixed a preciſe time before 
the inſured ſhould be at liberty to abandon in that cafe. The 
fixing a preciſe time proves the general principle. 


' EveRY argument holds ſtronger, in the caſe of the other 
policy with regard to the goods, The cargo was in it's nature 
periſhable ; deſtined from Newfoundland” to Spain or Portu- 
gal; and the voyage as abſolutely defeated, as if the ſhip had 
been wrecked, and a third or fourth of the goods ſaved. 


I 


No 


1 399 J 


« * 
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No capture by the enemy, though condemned, can be ſo 
total a loſs. as to leave no poſſibility of a recovery, If the 
owner himfclf ſhould re-take at any time, he will be entitled; 
and, by the act of parliament, if an Eng/i/þ ſhip re-takes at any 
time, (before condemnation or after,) the owner is entitled to 
reſtitution, upon ſtated ſalvage; this chance does not ſuſpend 
the demand for a total loſs upon the inſurer : but juſtice is done, 
by putting him in the place of the inſured, in caſe of a,re- 


capture. 


Fi * 


| [queſtions upon delle the nature of the contract, as an 
indemnity and nothing elſe, is always liberally conſidered; 
there might be circumſtances, under which a capture would be 
but a ſmall temporary hindrance to the voyage, perhaps none at 
all; as if a ſhip was taken, and in a day or two eſcaped entire, 
and purſued her voyage : there are circumſtances, under which 
it would be deemed an average loſs; if a ſhip taken is im- 
mediately ranſomed by the maſter and purſues her voyage, 
there the money paid is an ayerage loſs, and in all caſes the in- 
ſured may chuſe not to abandon,” 


In the ſecond part of the uſage and cuſtoms of the ſea,” (a 
French book tranſlated into Engli/þ,) a treatiſe is inſerted called 
« Guidon;” where after mentioning the right to abandon upon 
a capture, he adds, ** or any other ſuch diſturbance as defeats 
the voyage, or makes it not worth while, or worth the freight, 
to perſue it.” 


I know that in 8 times, the privilege of abandoning has 
been reſtrained for fear of letting in frauds; and the merchant 
can not elect to term what, at the time when it happened, was 
in its nature but an average loſs, into a total one, by abandoning ; 
but there is no danger of fraud in the preſent caſe ; the loſs, 
was total at the time it happened ; ; it continued total, as to the 

deſtruction 
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deſtruction of the voyage. A recovery of any thing could be 
had, only upon paying more than half the value, (including 
the coſts.) What could be ſaved of the goods, might not be 
worth the freight for ſo much of the voyage as they had gone 
when they were taken. The cargo, from its nature, muſt have 
been ſold where it was brought in. The loſs, as to the ſhip, 
could not be eſtimated, nor the ſalvage of half be fixed, by a 
better meaſure than a ſale: in ſuch a caſe there is no colour to ſay, 
that the inſured might not diſentangle himſelf from unprofitable 
rrouble and further expence, and leave the inſurer to ſave what 
he could ; it might as reaſonably be argued, that if a ſhip ſunk 
was weighed up again at a great expence, the crew having pe- 
riſhed, the inſured could not abandon, nor the inſurer be liable, 
becauſe the body of the ſhip was laved. % 21 Nit N 


Wx are therefore of 6 that the loſs was oy by the 
capture ; and the right which the owner had, after the voyage 
paying great ſalvage to the re-captor, * might | be abandoned to 
the inſurers, after ſhe was e into eee 


L 101 7 


Luke et al': againfi Lyde. 2 Burrow, 883. Michael- 
mas Term, 33 George 2. 


A freighted Ship becomes diſabled on its Voyage, accidentally and 
without any Fault of the Mafeer, the Mafter bas bis Option, either 

to ret it (in convenient Time,) or to procure another Ship to cars; 
the Goods ; if the Freigbter diſagrees to this, and will not ſuffer 
it, the Maſter ſhall yet be entitled to his whole Freight, as of the 
© Ju Voyage. | 


But the Maſter (if no | Foul): i is, a * V Beetz and 4 be 
neither refits his own Ship nor procures another, entitled to Freight, 
in Proportion to ſuch former Part of the Voyage as be has already 
| nn N 


The Value of. the Gad, or what 4% for . they are 
ſpoiled or not, was notbing to the Matter, becauſe the Freighter 

fork them, and be muff take all that are ſaved, or none ; but the 
Maſter bad earned his Freight by carrying them. 


1f he bad abandoned all, be had been excuſed Freight. 


The Maſter is not bound to deliver the Goods, till after be is paid 
his Freight. 
SPECIAL cafe from the laſt Devonſhire afiizes, reſerved 
by Lord Mansfe/d, who went that circuit, laſt ſummer. 


Tur defendant, Lyde, ſhipped a cargo of 1501 quintals of 
Gſh, at the port of Sr. Jobn's in Newfoundland, on board the 
ſhip Sarab belonging to the plaintiffs, to be carried to Liſbon. 


Tur plaintiff were to be paid freight, at the rate of two 
TO per quintal ; the original price of the faid cargo 
3 F was, 
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was, at Newfoundland, ten ſhillings and ſixpence fling s per 
n. 


Tur plaintiffs had KD Fl ſaic Sarah; a . cargo 
of 945 quintals of fiſh, which was their own property. 


Tux ſhip failed from the port of St. Job's, on the 27th of 
November 17 56, and had proceeded ſeventeen days on her voyage, 
and was taken on the 14th of December following, within four 
davs fail of Liſbon, by a French ſtup; and the captain, the other 
officers, and all. the crew, except one man and a boy, were: 
taken out of the Saraß, and put on board the French ſhip. The chip 
Sarah was re- taken on the 17th. of the ſame December 17 50, by 

an Eng lſb privater, and on the agth of Decamper _— N 
into the port of Biddefard in Deuosſurr. 


Tur plaintiffs, having inſured the ſhip and their part of the 
cargo, abandoned the ſame to the inſurers ; but the Rae, 
ich eke. owners were entitled to; nei. 


Tux defendant had his goods of the recaptors, and 10 them 
five ſhillings fer quintal {alvage, at the rate of ten ſbillings per 


quintal value. 


Tux 6 coul not. be fol at an at Biddeford, nor at any. 
other port in Exglanu, for more than ten ſhillings per quintal, 
clear of all charges and expences in bringing them to ſuch port. 
And the moſt beneficial market (in the apprehenſion of every 
perſon) for diſpofingof the ſaid: cargo of fifth, was at Bilboa in 
Sparn ; to which place the defendanit. fent it in the March fol- 
lowing ;. and there was no delay in the defendant in ſending the 
faid cargo thither, and it was fold there for five ſhillings and: 
fixpence per quintal, clear of the freight, thither, and of all ex- 
pences attending the ſale thiere. 


Tur freight from Bld. ford to Liben, is higher than from 
Newfcundland to Liſbon. 


FROM 
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From the time of the capture, the whole way that the hip 
was afterwards carried, was out of the courſe "or her voyage to 
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Tur queſtion. was, a kako he plaintiff « ate Mme to 
any, and what freight; and at what rate, and ſubject to what 
d 7 yon 2 | | | 


Me. Hao for the plaintiffs dure en why: of preface, 
that the right of the owners of the ſhip was not ſo diveſted by 
the capture, as to preclude them ftotm bringing their action _ 
the freight. 


Te the capture made any alteration, the tecapture put every 
thing in atm quo. 


Wen the ſhip came into Biddeford, there was a total incapa- 
city and inability in the ſhip to proceed on the voyage, and there 
was an abandoning by the owners, and acceptance by the in- 


ſurers ; this inability to proceed was involuntary and accidental, 
rr er of the nn _—_ or mariners. 


Turnz was no intention to carry the goods to Liſbon; the 
defendant, the owner of the fiſh, conſidered Bilbaa as the 
better market for them, and: ne ſent them thither, and 
ſold them there. 


ar rer premiſing this he made two queſtions 2 * 


Try 


Fixer queſtion,.— — Whether ny freight at all is s due to the 
plaintiffs ? | | 


Second queſtion;—Ifany, then what freight is ave? 


FixsT;—He alledged it to be the _ of the maritime law, 
that freight is due, unleſs there be ſome fault in the owners or 
maſter; if there be no fault in the owners or 'maſter; the freight 
muſt be paid either in toto, or pro rata. 

EL & MoLLor, 


F 404 J 


MOI Loy 263, lays down the rule, that whete the diſability 
of the chip is inevitable, or accidental, without fault of the 
owners or maſter, freight is due, if the maſter will either mend 
his ſhip, or freight another; but if the merchant will not agree 


to chat, then freighs is due for ſo much as the ſhip hath earned. 
Lib. 2. c. de Hel. 4. 


- Tre ſhipwreck of the ſhip does not diſſolve the nas, 
where any goods are ſaved ; the owners are entitled to their 
Freight ; it is ſo far from diffolving the contract, that it Zives 


© not. 


the maſter his election, whether to P rovide another r a} 


In the preſent caſe, Han nothing to prevent freight being 
due; freight became due from and upon the freighters taking 


the goods into their poſſeſſion, and continued due by the de- 
fendant s not totally unn them, 


SECOND. queſtion, —What freight is due to the plaintiffs? 
He inſiſted on the. whole; all the. goods were delivered; the 


money paid for, ſalvage will not. leſſen. it, for they. muſt haue 


paid that otherwiſe ; the deviation will not. leſſen it, . for that 
was not 1 


| "Taz. \privatcer he _— this ” gin was entitled only to 
ane-third part for ſalvage z. for it was not ninety+ſix. hours un- 
der detention, agate if more was paid, it was too much, 


. ” ; 210 14 


Lon Mansfeld—Te was 8 at half * and upon this 
eaſe, we mult take that proportion to be right... 


MI. Huſſsy cited, as a foundation of his argument; the caſe: 
of Lutwidge and Tim v. Grey et alt. heard on the 22d un Fe- 
braery 1733, in the Houſe of Lords, 


. . Lord, Mangel The Houſe o Lords determined upon 
| theſe reaſons, Adlivered, by the Lord Chancellor . ) © that 


; the 
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the whole freight was due upon the goods ſent to Briſtol, be- 
cauſe the maſter offered a ſhip to carry the goods to Glaſgow, 
which was the port of delivery; but as the maſter declined car- 
rying the other goods to Glace, (the port of their delivery ;) 
they determined that as to them, he ought to be paid only pro 
rata, Viz. as much as was portionable to his carrying them 
to. Nugball, the place where the accident happened. ” And this 
was all agreeable to the maritime law. 


S : 


Ms. Huſſ:y—lt appears by that, caſe, that the Contract is not 
diſtolved by the involuntary acci- ent; that the maſter had his 
election to carry them to the port of delivery in another ſhip ; 

and that if he did not, he ſhall yet be paid pro rata itineris to 
the place where the aceident happened. | 


4 


Bur, atleaſt, ſomething is due, eſpecially as the goods were 
earried to a beneficial market. 


Mx. Gould, for the defendant, Mr, Lyde. 


Uren computing the account of the prime coſt and produce 
of theſe goods, as ſtated in this 2 it appears that Mr. Tyde 
has not ſaved a farthing. 


As to the property not being diveſted,— the plaintiffs have 
abandoned the ſhip, and given it up abſolutely to their inſurers, 
and never provided any other to carry the fiſh to d Liſten. 


He mentioned the caſe of Goſs v. Withers, M . 1758, 32 G. 2. 
B. R. to ſhew that they were not obliged to abandon the ſhip.. 


THe plaintiffs have no pretence of ſatisfaction, though the 
mariners of this ſhip were taken out by the enemy, yet other 
mariners might have been procured ; therefore there was not a 
total inability to proceed. a 


Tur plaintiffs received their whole inſurance upon the ſhip; 
and upon their part of the goods H and they never offered nor 
meant: 
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meant to farnith another ſhip to carry the fiſh to Liſbon, they 


* even given up their own cargo. 


Tux value of the fiſh depended upon its being conciad.to 
Liſbon, to be there againſt the Lent ſeaſon. | 


Malixx's Lex Mercatoria, fo. 98, & 21. par. 5. (tranſcribed 
by Molley, v. lib. 2. c. 4. ſe. 4.) ſays, If the maſter of the 
ſhip, after his ſhip is become diſabled, (without his fault) will 
either mend it, or freight another, to carry the goods to the 
deſtiged port; in this caſe, he will be entitled to freight 
in bite. Eut if the freighter diſagrees to the maſter's car- 
rying them in another ſhip, the matter ſhall receive his freight, 
in proportion to what he has already carried; this relates to 
accidents inevitable, and without any fault of the maſter, 


Mor Lor 2 59, puts the ſame caſe, of a ſhip taken . 
enemy and re-taken, and not otherwiſe incapacitated; and ſays, 


that after reſtitution, ſhe may proceed, and the entire freight 
will become due. 


Ap the caſe of Large u and Howe v. Op Falls in 
with this rule, and goes upon the ſame principles. © 


Ir may perhaps be ſaid, that the freighter has not an ab- 
ſolute right to demand his goods, and carry them himſelf to the 
deſtined port of delivery, and abate a rateable proportion of 
freight; but the maſter has his option to provide another ſhip, 
and carry the goods i in it, and receive the : whole freight, if he 
chuſes to do ſo. 


Bor here it is the ſame thing as if the goods had been ſunk 
in the bottom of the ſea; the freighter has totally loſt his 
whole riſque ; it would be hard, therefore, if he were. liable to 
pay freight for it. ; 


Mx. Hu 22 in rrepiy Ty was not a third perſon but the 
contraftor to pay the freight. 8 
HE 
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Tur plaintiffs abandoning the ſhip to their inſurers could not 
deſtroy their right to the %. for the 95 was neither 


inſured nor abepdoned, . . Fils 


Mx. Gould fays,. * the PTR muſt be paid, and the agree- 
ment performed, if the maſter provides another ſhip to carry 
the goods to the deftined port ; but not if he does not do ſo, 


But the freighter Nee 0 carry them himſelf,” 


Bur the maſter, though he may pro ide another thip,. is 
not, at all events, abſolutely obliged to it; he has his option. 
And the caſe of Lutwidge & al. v. Grey et al. ſhews that the 
maſter is entitled pro rata itineris, though he does not proceed 
on his voyage ; and there he had an allowance pro rata, thou: h 


he refuſed to carry the goods any further. 


Lonb Mansfield ſaid, that though he was of the ſame opinion 
at the aſſizes, as he was now, yet he was defrous to have a caſe 
made of it, in order to ſettle the point more deliberately, 
ſolemnly, and notoriouſly, as it was of ſo extenſive a nature; 
and, eſpecially, as the maritime law is not the law of a particular 
country, but the general law of nations: non erit alia lex Rome, 
alia Athenis, alia nunc, alia pefthac ; ſed et apud omnes gentes ct omnt | „ 
tempori, una ademque lex obtinebit.” | - + 


He faid, he always learned, (cven where he had himſelf no 
doubt,) to making caſes for the opinion of the court, not only 
for the greater fatisfaction of the parties in the particular caſe, 
but to prevent other diſputes, by making the rules of law, and 
the ground upon which they are eſtabliſhed, certain and no- 
torious ; but he took particular care that this ſhould not create 
delay or. expence to the parties; and therefore he always dictated 
the caſe in court, and ſaw it ſigned by counſel, before another 
cauſe was called ; and always made it a condition in the rule, 
« that it ſhould be ſet down to be argued within the firſt four 
days of the term.” Upon the fame principle, the motion © to A” 


2. put 


— ' ' 2 —˙·˙⁰ 0. 
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put off the argument of this caſe to the next term,” was re- 
fuſed: and the plaintiffs will now have their judgment within a 
few days, as ſoon as they could have entered it' up, if no caſe 
had been reſerved, at the expence of a ſingle argument only; 
and ſome rules of the maritime law, applicable in a variety of 
caſes, will be better known. He ſaid, before he entered into 
it particularly, he would lay down a few principles, viz, 


Ir a freighted ſhip becomes accidentally diſabled on it's 
voyage, (without the fault of the maſter,) the maſter has his 
option of two things; either to refit it, (if that can be done 
within convenient time,) or to hire another ſhip to carry the 
goods to the port of delivery; if the merchant diſagrees to this, 
and will not let him do fo, the maſter will be entitled to the 
whole freight of the full voyage: and ſo it was determined in 
the Houſe of Lords, in that cafe of AT and How, v. Grsy 
| et al. 


| As to the value of the goods—lIt is nothing to the maſter of 

| the ſhip, © whether the goods are ſpoiled or not,” provided the 
| freighter takes them : it is enough if the maſter has carried 
| them ; for by doing ſo, he has earned his freight. And the 
merchant ſhall be obliged to take all that are ſaved, or none: 
he ſhall not take ſome, and abandon the reſt; and fo pick and 
chuſe what he likes, taking that which is not damaged, and 
Jeaving that which is ſpoiled or damaged; if he abandons all, 
he is excuſed freight; and he may abandon all, though they 
are not all loſt. (I call the freighter, the merchant ; and the 
| other, the * for the clearer diſtinction.) 


Now here is a capture without any fault of the maſter ; and 
then a re-capture. The merchant does not abandon, but takes 
the goods; and does not require the maſter to carry them to 
Liſbon, the port of delivery. Indeed, the maſter could not carry 
them in the ſame ſhip, for it was diſabled, and was itſelf 
abandoned to the inſurers of it; and he would not defire to find 


et. another, 
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another, becauſe the freight was higher e to * 
than from Newfoundland to Liſbon. 


Tura can be no doubt but that e freight hs due; for 
the goods were not abandoned by the ann but received 
by him of the recaptor, 


Tur queſtion will be . fright?” 
ich nr 


Tus anſwer is, 114 rateable freight: 4, e. n _ ne, 


Is the maſter boy, hs election to provide another ſhip Ps 
carry the goods to wok t of delivery; and, the merchant ea 
not even deſire him to 1 2 the maſter is is fil ,intitled to 
proportion, pro rata of the part of the vi „Wage. 


I TAKE, the proportion of the ſalvage here, to be half the 
whole cargo; upon the ſtate of the caſe as here agreed upon 
And it is reaſonable that the half here paid to the 1 
ſhould be conſidered as loſt. For the Arey, wr wag not obliged 
to agree to a valuation: but he might have had the goods 
actually fold, if he had ſo pleaſed, and taken half the produce; 
and therefore the half of them are as much loft, as if they re- 
mained in the enemy” s hands. So that balf the goods muſt be 
conlidered as loſt, and half as ſaved. 


Here, the maſter had come ſeventeen 405 of his v voyage, 
and was within four days of the deſtined port, when the acci= 
dent happened. therefore he ought to be paid his -freight for 
ſeventeen twehty-one parts of the full voyage, for that half of 


the cargo WR was ſaved. 


I raxp. by he ancient laws in the world (the Rhodian 
-laws,) that the maſter ſhall - have a rateable proportion, where 
he is in no fault. And Conſclato del Mere, à Spaniſh book, is 
alſo agreeable thereto... Ever ſince the laws of Oleron; it has 
been ſettled thus. In the Uſages and Cuſtoms of the Sea, (a 
French book,) with Obſervations theteori, the fourth article of 

28 5 the 
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the laws of Oleron is, that if a veſſel de rendered unfit to pro- 
ceed in her voyage, and the mariners fave as much of the 
lading as poſſible they can; if the merchants require their 
goods of the maſter, he may deliver them, if he pleaſes, they 
paying the freight in proportion to the part of the voyage that 
is performed, and the coſts of the ſalvage: but if the maſter 
can readily repair his ſhip, he may do- it; or, if he pleaſes, he 
may freight another ſhip to perform his voyage.” Amongſt 
the obſervations thereon, the firſt is ** that' this law does not 
relate to a total and entire loſs, but only to falvage ; or rather, 
not to. the ſhipwreck, but to the diſabling of a ſhip, fo that 
ſhe cannot proceed. in her voyage without refitting : in which 
caſe, the merchants may have their' goods again, paying the 
Seight, I in proportion. to the way the ſhip made.” 


Tux obſervation adds further“ that if the maſter can, in 
a little time, refit, his veſſel and render her fit to continue 
her voyage, (that is, if he can do it in three days time at the 
moſt, according to the. Hanſe-Town laws;). or if he will himſelf 
take freight for the. merchandize, aboard another ſhip bound. 
for the ſame port to. which he was bound, he may do it: and, 
if the accident did not happen him by any fault of his, then 
the freight ſhall. be paid him. The thicty-ſeventh article af the: 
law of Miſbay is to, the very ſame purport... 


Roceius de Navibur et Naub, in note 81ſt ſfays—** Declara 
boc diftum. Ubi nauta munere vebendi in parte fit functus, quia 
tunc fro parte itineris qua merces inuentæ Hint, recturam deberi 


equitas ſuadet; et pro ed retu mercedis ſolutio ſieri debet. Ita Paul 
de caſtro, Sc. (Then a ſtring of authorities follows ;) “Et 


probat Johannes de Evia, Cr. gui boc extendit: in caſu' quo merces 
fuerint deperditæ (totally loſt) und cum navi, et certa pars ipſa- 
rum mercium poſtea ſuerit ſalvata et recuperata, tunc naulum deberi 
pro ratu mercium recuperaturum, et pro rata itineris uſque ad locum 
in quo caſus adverſus acciderat fundat,. &c.“ (And then he goes on 
with authorities :): Item declara, quod fi donunus ſeu magiſter a- 

a 2 VIS 
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vis ſolverit mercator ad A . nauli, 5 merces * 1 f 
fatvate fuiſſent. | 


In another book, intituled The Ordinance of Lewis the 1% 
eſtabliſhed in 168 1, (collected and compiled under the autho- 
rity of M. Colbert,) the ſame rules are laid down; particularly 
in the eighteenth, nineteenth, twenty-firſt and twenty-ſecond 
articles. Article the eighteenth directs, that no freight ſhall be 
due, for goods loſt by ſhipwreck, or taken by pirates or ene- 
mies. Article nineteenth is, that if the ſhip and goods be ran- 
ſomed, the maſter ſhall be paid his freight to the place where 
they were taken : and he ſhall be paid his whole freight, if he 
conduct them to the place agreed on; he contributing towards 
the ranſom. (Article twentieth ſettles the rate of contribution.) 
Article twenty-firſt, the maſter ſhall likewiſe be paid the freight 
of goods ſaved from ſhipwreck ; he conducting them, to the 
place appointed Article twenty-ſecond, if he cannot find 2 
ſhip to carry thither the goods preſerved, , he ſhall only be paid 
his freight in proportion to what he has performed of the 


voyage. 


AnD the caſe in the Houſe of Lords between Lutwidge and 
How v. Grey et al. is alſo in point; and was well conſidered 
there: and Lord Talbot gave the reaſons of as — of the 
houſe, at length. 


1 . "1 7 » 


TrrnzFoRy, in the preſent caſe, a rateable proportion of 
freight —_ to be paid for half the goods. 


I 1:3; 
IT is quite immaterial, wing the terchent made of the goods 


afterwards; for the maſter hath nothing at all to do with the 
goodneſs or badneſs of the market: nor indeed can that be 
properly known, till after the freight is paid ; for the maſter is 
not bound to deliver the goods, till after he is paid his freight. 
No ſort of notice was taken of the matter, in the caſe of Zut- 
m_ and How v. Grey, in the Houſe of Lords, And yet there 
3G 2 : the 


| 
| 


E 
the tobacco was damaged very greatly; even ſo much, that 6 
great part of it was burnt at the ſcales, at Glaſgow. 


' TurrEFoRE the verdict muſt be for '60/. 145. which, upon 
computation, amounts to the rateable proportion of the freight ; 
ſeventeen tednity-one parts of 75 J. the half of 1 50 J. 


eee the verdict which was for _ malt be 


Gardiner againſ} Croſdale. 2 Burrow 904 Friday 
| 25 January 1760. = 
The ee rear an erage „eme, eben. 
due for a du Loh 
71 HIS caſe came before the court, upon 4 queſtion re 
ſerved by Lord Mangſeld at niſ prius at Guildball, upon 
an action upon the caſe, on a policy of inſurance. © - 


Tur inſurance was made vpon the one- fourth part of the 
ſhip Encouragement, and of it's cargo, from Greenland to Lon- 
don, free from average under a certain value, from the ice. 


Tre plaintiff declared upon a total loſs of the ſbip: the de- 
<laration expreſsly ſtated a total loſs of it and the damages 
were laid for a total laſs. | 


Bor the evidence only proved an average or partial Ioſs: it 
was not attempted to prove a total one; and it was only ſhewn 
that the ſhip had received ſome damage,. (ſcarce more than. 50/. 
would have repaired. ) | 


Tur defendants counſel objected, at the trial, "_ this 
evidence did not maintain the plaintiff s declaration: and they 


repreſented the practice to have been on their fide : viz. that 


L 428, J 


proof, af 4 partial loſs was not Aſſet de ſupport a declare 
tiog fpr 4 oft Je. jo anw: 20} 067127 7; wins W 


'Av VERDICT was whey for 201, ay for 17 6 ' butt 


ay 


point of law.“ If the ddert ſhould be & opinion e that it 
was,” then the Plaintiff was to have judgrment ; but if the 


court, ould be, or opinion ;* n It Wellen. len. 1 
intiff was to he non -· ſuited. | 


Ir was now argued by the gens, Gent, that this 
action is iii the nature of a ſpecial action upon the cafe; Fry the 
plaintiff reſts his caſe upon a total loſs of the ſhip: it is not 


laid aa copſequence of the events ſet forth in the 44 
but he has dude this the giſt of bis ctian. The damages, they 
faid, muſt be, taken, upon this recard, to haye ariſen from a to- 


tal loſs; and the; jury are obliged to. give, damages agrecable. 10 
the plaintiff's own expreſs allegation; and cannot take into 


their conſideration any damages that are not alleged. And here 
is no allegation at all of any average damage. They denied That 
any thing was put in iſſue, upon the naw offarpfitiipleaded, but 
the total loſs, which the plaintiff has alleged, and the defen- 
dant has'denied:' and they find, that the defence upön at dye- 
rage loſs was, or at teaft might be, uite — from! the 
defence upon a total loſs. They ide that if the defendant 
had choſen to ſuffer judgment td 80 by defult, it mbſt Rave 
been taken, upon this record: that he had atkiowWledged it to 
be a total loſs: and the damages muſt have been affeſſe aft 
him accordingly. | 


 Twxy faid this was not” like a cafe of Walker V. The Reyal- 
Exchange Aſurunce Cimpeny, in rss, at if eiu, before Lord 
Chief Juſtie' Lor: which was an actich of eörchant upon a 
policy of inſuracet for 800 / on the ſhip 4. Hl, from 
to Vienna. Ie breach aſſigned ws, „that before the chips 
arrival at Vennm, ſhe was taken by Enemies, and theredy to- 


tally 
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tally loft.” The defendant alleged * that ſhe left her convoy 
improperly ; that ſhe was re-taken by an Esgliſb man of war; 
that ſhe was thereupon ſold ; that one- eighth of the value was 
paid, to the re-taker; that the reſt of the purchaſe-money was 
left at Oporto, in the hands of the Engliſh council.” And the 
defendant's counſel objected, ** that upon theſe e 
the ſhip was not totally loſt.” 


Ir was anſweted on the Manu. part, * that the objection 
would not hold: for that notwithſtanding the recapture, it was 
a total loſs by the capture,” Whereas, in the preſent caſe, 


<a is only a We loſs: ſo that the two caſes do not reſemble 
each other, | 


Tur v cited the caſe of Hanibleton v v. — 2 Saund. 1 769. 2 
being ' more appofite to the preſent caſe. They alſo cited 
2 Strange 1250. Dean v. Dicker, to prove that à recapture 
does not hinder it's being a "(tal loſs, en it bad once become 
fo by the capture, © ns 2:4, 

n 91% 78M! 
| Tur court were FR of opinion with the + pln even 
without hegring, his counſel. | "= ** 


| | Lozy Mansfeld—At the trial, it pared. © to ny de fo the 
| jury thought, that the preſent caſe cauld not be conſidered as a 
| total loſs. The defendant's counſel objected (as they do now,) 
| <«« that the jury could not take a, partial lofs. into their, conſide - 
| ration, upon an expreſs. declaration for a total loſs.” .. And 
1 I underſtood from e that the practice rede their ob 
i jection. 029% Ruck 


_ Mx. Norton, who was counſel for the — at the trial, 

then argued to the contrary, upon principles; and he alſo oited 
| the caſe of Walker v. The , Reyal-Exchange Aſſurance, Company. 
| | (But that caſe does not prove much; - becauſe that was a total 
| | loſs.) I was ſatisfied upon the principles, provided the practice 
| | did not interfere with them; which I was then told it did. 
| 


I cuosx 
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* enosr to g out it in ſuch a ſhape, that "the opinion of the 
court might be had without delay or expence 


7. ff erotic 02 mw 


No hardthip was done to the defendant, upon the Morn: Bi 
the damages found: for the plaintiff took a great, deli leſs th 
it clearly appeared upon the evidence that the loſs amounted | to, 


I cannoT hear of any ſuck determination as — che 
objection that has been made by the defendant's counts... 


T'4EREFORE it ſtands ſingle upon principles. And upon 
principles, it is avs þ | lear, that the plalntiff . may, Fon 
this declaration, recover d ridges as fol a parc lofs.” | ; 


F xis is an action upon the caſe; which is a vine i 
And a plaintiff may recover leſs than the grounds of his decla- 
ration ſupport; though not more. _ This is s agrecable bs: Juſtice, 
and conſiſtent wich dis demand. VI ; 


- Hyxxe are two grounds of he plaintiff's declaration; E774 
yay nad LE I 


A to it's being a total loſs, or 1 that is 4 
tion more applicable to. che quantity, of the damages, than. to 
the ground of the ation. The, ground of the action is the 
fame, whether the loſs be partial, or total: both are A 
within the policy. 19> £ | 


20 


As to the Jefendant' s not coming, prepared to defend a partial 
loſs, this indeed would be an objection, if it was true. But 
the defendant does, in truth, come prepared to ſhew, ** that 
either no damages had happened at all; or, at leaſt, that damages 
have not happened to ſuch a degree as the plaintiff has alleged 
in his declaration,” or “ that he did not fign the policy.” 

As to the effects of a judgment by default, the defendant 
could not have been hurt by a "OY by default. For the 

[ plaintiff 


(as } 


0 bel could not have recovered, even v 71 a writ of i inqu iry. 
er daag ges than the plaintiff co n to th 2340 
eds = 1 them = „% that he had 59 ſuffered.” © i my 


"i" t hr Bray ee N 


re: 


re — ſhort, —_ IC 3250 ron 


Turxt 16 no pt of any practice Gntraty to the principles. 
It was the apprehenſion of ſuch à cont ractice, that was 
the r of my having any ral 5 the trial: 1 Fri 
now fully ſatisßed that the Paint may. recover either 
whole, or ſeſs, than he has laid. And therefore this 2 
ought, in my opinion, to ſtand. In- an ejectment for more, 
the plaintiff may recover. 5 tis eyery day en. 


Mn Jullice Deniſon « = concurred ; and and thaughe it a very plain 
caſe. It is an action for damages 1096 the ! 5 n he ſhip. Now, 
in an action for damages, the plaintiff, is — - his damages, 
according to his proof, pro lanm: but he is not, in an action 
for damages, obliged to prove all that he has alleged. If it 
Had been diy dcin of torenant) for pulling down a hoiiſe} would 
not the phintif® be intitled to redet dutmages for pulling 
down half the houſe, provided che had proved that the defen- 
dant did it? This is no vartatiee of the evidence froth the de- 
claration : the evidence tends, in a certain degree, to'the-proof 
of what is alleged i in the declaration. It is not g to lay 
two counts in ſuch a deelaration as this. 


Mx. Juſtice Fefter coneurred in the opinion a in " ver- 
diet ought to band. u bd 


i 


* * IK 4 30h J011 + 
Mr. juſtice alen . He Laid, that in actions 
for damages the plaintiff may recover all, or for any part: the 
damages art ſevetable, and may be given pro tanto. Here 
damages are laid for a total loſs; which is only the meaſure of 
the damages: and the plaintiff proves a partial loſs; which 
only 


5 - ths 
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only affects the meaſure of the damages, but it is no > yariance 
from the allegations contained in the declaration, 


AnD if this had been a judgment by default, yet the plaintiff 
would not, even in that caſe, have recovered 'damages for any 


more loſs than he was able to prove under the writ of inquiry 
of NN 


| * as to the e not n fulicient notice athat 
he ſhould come prepared to defend againſt a partial loſs -I think 
he has ſufficient notice to come thus prepared; for he _ to 


come enn to prove; * that no damage * en 21% 


Ix any at all happened, bo will be liable * tanto, if it be 
proved. 


Per curiam unanimouſly; | 


Ll.̃.t the poſes be delivered to the Wfa 


Lewis, ggainſt Rucker. 2 Burrow 1167. nue 
May. 25 17 61. 


We Rule. of eſtimating ibe \Lofs,” upon a valued _ it, '*.that 
the Inſurer ſhall pay ta the Inſured the : ike Proportion of the Sum 
at which the Goods are ualued in the Policy, as the Price of the 

damaged Goods bore to the: Price of the ſame Goods, bad they ar- 

rived undamaged at the Port of IR when they were landed 
there,” 


This Preportion between Sie and * 7 equally the Rule, 
whether the Goods come to à riſing or to a falling Market ; the In- 


ſurer bas nothing to do with the Ri uſe or Fall of the Market, or n 
the n of the Merchant.” * © 


He is — to put the Merchant in the fame Condition (Relation 14 
2 Coft or Value in the Policy,) as be would have been 
.3H in 


7 
in if the Geods bad arrived free from Damage, and this atcrues at 
the Time of the landing of the Goods. 


A valued Policy is not to be conſidered as a wager Policy, or like 
Intereſt or no Intereſt ; the only Effet of the Valuation is fixing the 
Amount of the Prime-Ceft, (juſt as if the Parties admitted it at 
the Trial,) which, in an open policy, muſt be proved ; in a valued 
one, ſtands agreed: and it is ſettled, that upon valued Policies, the 

Merchant need only prove ſome Intereſt, to take it out of 19 G. 2. 


c. Zo 


Tet if a valued Policy be uſed merely as a Cover ta a Mager, it would 
be conſidered as an ws of that Statute, and would not be ſuffered 
to defeat it. 


RULE having been obtained by the plaintiffs (the inſured) 

for the defendant (the inſurer) to ſhew cauſe why a ver- 

dict given for the defendant ſhould not be ſet aſide and a new 
trial had ; 


Tux court after hearing the matter fully debated by the 
counſel on both ſides, took time to adviſe. 


Ap Lord Mansfield now delivered their reſolution : in doing 
which, he ſtated every thing requiſite to be known, in ſo full 
and ample a manner as to render it quite unneceſſary, and even 
impertinent for me to pretend to prefix any preface or introdur- 
tion to it. 


WHrar he ſaid was to the following effect: 


Tuts was an action brought upon a policy by the plaintiffs, 
for Mr. James Baurdieu, upon the goods aboard a ſhip called 
the Yraw Martha, at and from St. Thomas's Iſland. to Hamburgh, 
from the loading at S. Thomas's Hand till the ſhip ſhould arrive 
and land the goods at Hamburgh, 


Tur 
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Tur goods, (which conſiſted of ſugars, coſſee, and indigo,) 
were valued at 30 J. per hogſhead the clayed ſugars, and 20 l. 
per hogſhead the Muſcavado ſugars, and the coffee and indigo 
were likewiſe reſpectively valued ; the ſugars were warranted 
free from average under 5/. per cent, and all other goods free from 
average under 3 J. per cent. unleſs general, or the ſhip be ſtranded. 


In the courſe of the voyage the ſea-water got in, and when 
the ſhip arrived at Hamburgb, it appeared that every hogſhead 
of ſugar was damaged; the damage the ſugars had ſuſtained 
made it neceſſary to ſell them immediately, and they were ac- 
cordingly fold ; and the difference between the price, which 
they brought by reaſon of the damage, and that which they 
might have been ſold for at Hamburgh, if they had been ſound, 
was as 20 J. 8d. per hogſhead is to 23 J. 7s. 8d. per hog- 
ſhead ; (i. e. if ſound, they would have been worth 23 J. 75. per 
hogſhead; as damaged, they were only worth 20, 8 d. per 
hogſhead.) 


Tux defendant paid money into court, by the following rule 
of eſtimating the damage: he paid the like proportion of the 
ſum at which the ſugars were valued. ln the policy, as the price 
of the damaged ſugars bore. to ſound ſugars at Hamburgb, (the 
port of delivery :) all this was admitted at the trial, though per- 
haps upon an accurate computation, there may be a miſtake of 
about 175. upon the money paid in. 


Bur no advantage was attempted to be taken of this flip at 
the trial ; it was admitted that the money paid in was ſufficient, 
if the rule by which the defendant eſtimated the loſs was right, 
and the only queſtion of the trial was, by what meaſure or 
rule the damage, (upon all the cireumſtances of this caſe,) ought 
to be eſtimated ?” | 


To diſtinguiſh this caſe, under it's particular circumſtances, 


out of any general rule, the plaintiff's counſel called Mr. Samuel 
C02 Ch: lets, 


. 


„ 

Il 
3 
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Chollett, clerk to Mr. Bourdieu, who proved that upon the 15th 
of February, (the time of the inſurance,) ſugars were worth at 
London and Hamburgb 35 l. a hogſhead; that the propofal of a 
congteſs to be holden, and, the expeRation of a peace, had on 
a a ſudden; ſunk the price of ſugars; that before the ſhip arrived 
at Hamburgh, and before he could know that the ſugars had 
received any damage, Mr. Bourdieu had ſent orders, ** that the 
ſugars (ſhould be houſed at Hamburgh, and “ kept till the price 
"ſhould riſe above 39 J. a hogſhead ;” that he had many hundred 
hogſheads of ſugar lying at Anſterdam, to which place he ſent 
the like orders; that, in fact, the congreſs not taking place, 
ſugars aroſe « 51. per cent. that what he fold of the ſugars he had 
at Am/ierdam brought 30 J. per hogſhead and upwards ; that he 
might have ſold theſe ſugars at the ſame price, if they had been 
kept according to his orders; and the only reaſon why they were 
not kept was, becauſe they were rendered periſhable from the 
ſea - water which had got in: therefore, ſaid they, the neceſſity 
of an immediate ſale and the conſequence thereof, . to be 
computed into the damage. 


Tus ſpecial j jury (amongſt whom there were many knowing 
and conſiderable merchants,) found the defendant's rule of 
eſtimation to be right, and gave their verdict for him: they 
underſtood the queſtion very well, and knew more of the ſub- 
ject of it than any body elſe preſent, and formed their judgment 
from their own notions and experience, without es aſſiſtance 
from any thing that paſſed. 


Tur counſel for the plaintiff, in the outſet, chiefly reſted 
upon the particular circumſtances of this caſe. 


Tux counſel for the defendant offered to call witneſſes to 
prove the general uſage of eſtimating the quantity of damage 
where goods are injured. 


I was at firſt ſtruck with the argument, **-that the immediate 
neceſſity of ſelling in this caſe might be taken into conſideration, 
as 


(a J 


as an exception to the general rule,” and propoſed that the cauſe 
might be left to the jury upon that point. Then Mr, Winn, 
for the defendant, argued, that the neceſſity, of ſelling, and 
the conſequence thereof, ought not to be regarded; and what 
he ſaid had ſo much weight, that it "ay much RR wy way 
of thinking. 


THERE was nothing to ſum up; but the jury aſked 2 ID 
I would give them any directions: I ſaid, I left it to them, 
whether the difference between the ſound. and the damaged 
ſugars at the port of delivery, ought to be the rule; or, © whe- 
ther the neceſſity of an immediate ſale, (certainly occaſioned 
by the damage,) and the loſs thereby, ſhouid be taken into 
conſideration :” I told them though it had ſtruck me at firſt, 
that this caſe might be an exception ; yet, what the counſel 
for the defendant had ſaid to the contrary ſeemed to have great 
weight. Fir? 


Tur counſel for the plaintiff, not having replied nor gone 
into the general argument, upon an apprehenſion that my opinion 
was with them upon the particular circumſtances of this caſe, 
were diſſatisfied with the verdict, and ſaid they would try the 
other cauſe in the paper upon the ſame policy; but, inſtead of 
that, they have moved for a newtrial in this cauſe, (which I am 
extremely glad of.) 


No fact is diſputed ; the only queſtion is, whether (all 
the facts being agreed,) the jury have eſtimated the damage by 
a proper meaſure ?” 


To make the matter more intelligible, I will firſt ſtate the 
rule by which the defendant and jury have gone ; and then I 
will examine whether the plaintiff has ſhewn a better, 


Tus defendant takes the proportion of the difference between 
ſound and damaged at the port of delivery, and pays the pro- 
portion upon the value of the goods ſpecified in the policy, 


and 
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and has no regard to the price in money which either the ſound 
or damaged goods bore in the port of delivery; he ſays the pro- 
portion of the difference is equally the rule, whether the goods 
come to a riſing or a falling market. For inſtance, ſuppoſe the 
value in the policy 30 J. they are damaged, but ſell for 40 l. if 
they had been ſound, they would have fold for 50/.—the difference 
is a fifth: the inſurer then muſt pay a fifth of the prime coſt, or 
value in the policy, (that is 67.) e converſo ;—if they come to a 
loſing market and ſell for 10 J. being damaged, but would have 
ſold for 20 J. if ſound, the difference is one half; the inſurer 
muſt pay half the prime coſt or value in the policy, (that is 15 .) 


To this rule two objections have been made. 


FirsT objection, That it is going by a different meaſure in 
the caſe of a partial, from that which governs in the caſe of a 
total loſs ; for, upon a total loſs, the prime coſt or value in the 
policy muſt be paid, 


AxswER. The diſtinction is founded in the nature of the 
thing. Inſurance is a contract of indemnity againſt the perils of 
the voyage: the inſurer engages ſo far as the amount of the 
prime coſt, or value in the policy, “that the thing ſhall come 
ſafe ;” he has nothing to do with the market; he has no con- 
cern in any profit or loſs which may ariſe to the merchant from 
the goods; if they be totally loſt, he muſt pay the prime coſt, 
that is, the value of the thing he inſured, at the outlet ; he has 
no concern in any ſubſequent value. 


So likewiſe if part of the cargo, capable of a ſeveral and diſ- 
tinct valuation at the outſet, be totally loſt : as if there be 100 
hogſheads of ſugar, and ten happen to be loft, the inſurer muſt 
pay the prime coſt of thoſe ten hogſheads, without any regard to 
the price for which the other ninety may be ſold, 


BuT where an entire individual, as one hogſhead, happens 
to be ſpoiled, no meaſure can be taken from the prime coſt to 
aſcertain the quantity of ſuch damage : but if you can fix whe- 
ther 
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ther it be a third, fourth or fifth worſe, the damage is fixed 
to a mathematical certainty. How is this to be found out ? 
not by any price at the outſet port, but it muſt be at the port of 
delivery, where the voyage is compleated, and the whole damage 
known. Whether the price there be high or low, in either 
caſe it equally ſhews whether the damaged goods are a third, or 
fourth or fifth worſe than if they had came ſound ; conſe- 
quently, whether the injury ſuſtained be a third, fourth or fifth 
of the value of the thing, and as the inſurer pays the whole 
prime coſt if the thing be wholly loſt; ſo, if it be only a third, 
fourth or fifth worſe, he pays a third, fourth or fitth of the 


value of the goods ſo damaged. 


sx cox objection. The next objection with which this caſe 
has been much intangled, is taken from this being a valued 


policy. 

I am a little at a loſs to apply the arguments drawn from 
thence: it is ſaid. © that a valued is a wager policy, (like intereſt 
or no intereſt ;) if ſo, there can be no average loſs, and the in- 
ſured can only recover as for a total, abandoning what i is ſaved, 
becauſe the value ſpecified is fictitious. 


Ax wzx. A valued policy is not to be conſidered as a wager 
policy, or like “ intereſt or no intereſt,” If it was, it would 
be void by the act of 19 G. 2. c. 37. The only effect of the 
valuation is, fixing the amount of the prime coſt; juſt as if the 
parties admitted it at the trial: but in every argument, and for 
every other purpoſe, it muſt be taken that the value was fixed 
in ſuch a manner, as that the inſured meant only to have an 


indemnity. 
Ir it be under-valued, the merchant himſelf ſtands inſurer 


of the ſurplus ; if it be much over-valued, it muſt be done 
with a bad view, either to gain, contrary to the 19th of the 
late King, or with ſome view to a fraudulent loſs : therefore the 


inſured never can be allowed in a court of juſtice to plead that 
| _ 
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* has greatly over-valued, or that his intereſt was a x trifle 
only. 


Ir is ſettled, ** that upon "AF policies, the 1 need 
only prove ſome intereſt, to take it out of 19th G. 2. becauſe 
the adverſe party was admitted the value; and if more was re- 
quired, the agreed valuation, wauld ſignify nothing.” But if it 


ſhould come out in proof, that a man had inſured 2090/. and 
had intereſt on board: to the value of a cable only; there ne- 


ver has been, and I believe there never will be a determination, 
that by ſuch an evaſion the act of parliament may be defeated. 


THERE are many conveniencies from allowing valued policies; 


but where they are uſed merely as a cover to a wager, they would 
be conſidered as an evaſion. 


Tur effect of the valuation is only fixing concluſively, the 


prime colt ; if it can be an open policy, the prime coſt muſt 
be proved ; in a valued policy, it is agreed. 


To argue ** that there can be no adjuſtment of an average loſs 
upon a valued policy,” is directly contrary to the very terms of 
the policy itſelf, it is expreſsly ſubject to average, if the loſs 
upon ſugars exceed 5. per cent, if it was not, the conſequence 
could not be, that every partial loſs muſt thereby become total: 
but the event, to intitle the inſured to recover, would not hap- 

pen, unleſs there was a total loſs ; conſequently, the plaintiffs 
in this caſe would not be entitled to recover at all ; for there is 


no colour to ſay this was a total loſs, beſides the plaintiffs have 
taken to the goods, and fold them. 


' In oppoſition to the meaſute the jury have gone by, the 
plaintiffs contend, that they ought to be paid the whale value 
in the policy upon one of two grounds. 


FiRsT, becauſe the general rule of eſtimating ſhould be the 
difference between the price the 1 goods ſell for, and 
3 the 
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the prime coſt (or value in the policy.) Here, the damaged 
fold at 20/. 8d. per hogſhead, and' the under-writer ſhould 
make it up 300. 


ANSWER. It is impoſſible this ſhould be a rule. It would 
involve the under-writer in the riſe or fall of the market: it 
would ſubje& him, in ſome caſes, to pay vaſtly more than the 
loſs; in others, it would deprive the inſured of any ſatisfaction, 
though there was a loſs. 


For inſtance—Suppoſe the prime coſt or value in the policy 
30 J. per hogſhead ; the ſugars are injured ; the price of the beſt 
is 20/. a hogſhead; the price of the damaged is 19/. 105. the 
loſs is about a fortieth, and the * would be to pay abore 
a third. 


so rrosx they come to a riſing market, and the ſound ſugars 
ſell for 40 J. a hogſhead, and the damaged for 35/. the loſs is 
an eighth ; yet the infurer would be to pay nothing. 


Tus ſecond ground upon which the plaintiff contends that 
the zo. ſhould be made up, is, that it appears the ſugars 
would have ſold for that price, if the damage from the ſea- 
water had not made an immediate ſale neceſſary. 


Tur moment the jury brought in their verdict, I was ſatis- 
fied that they did right, in totally diſregarding the particular 
circumſtances of this caſe: and I wrote a memorandum, at 
Guildhall, in my note-book * that the verdi& ſeemed to be 
right.” 


As I expected the other cauſe would be tried, I thought a 
good deal of the point, and endeavoured to get what aſſiſtance 
I could by converſing with ſome gentlemen of experience in 
adjuſtments. The point has now been very fully argued at 
the bar ; and the more I have thought, the more I have heard 
upon the ſubject, the more I am convinced that the jury did 
right to pay no regard to theſe circumſtances, 

31 Tur 
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Tax nature of the contract is, that the goods ſhall come 
fafe to the port of delivery; or if they do not, to indemnify the 
plaintiff to the amount of the prime coſt, or value in the 
policy.“ If they arrive, but leſſened in value through damages 
received at ſea, the nature of an indemnity ſpeaks demonſtrably, 
that it muſt be by putting the merchant in the fame condition, 
(relation being had to the prime coſt or value in the policy) 
which he would have been in if the goods had arrived free 
from damage; that is, by paying ſuch proportion, or aliquot 
part of the prime coſt, or value in the policy, as correſponds 
with the proportion or aliquot part of the diminution. in value 
occaſioned by the damage. 


Tux duty accrues upon the ſhip's arrival and landing her 
cargo at the port of delivery; the inſured has then a right to 
demand ſatisfaction. The adjuſtment never can depend upon 


future events or ſpeculations. How long are they to wait ? a 
week, a month, or a year? bs 


Ix this caſe, the price roſe : but if the er had taken 
ee? or a peace had been made, the price would have fallen. 
The defendant: * not inſure,, that there ſhould be no con- 
greſs or peace.” It is true, Mr. Bourdicu acted upon political 
ſpeeulation, and ordered the ſugars to be kept till the price 

ſhould be 30 /. or upwards: but no private ſcheme or project of 
trade of the inſured, can affect the inſurer ;, he knew nothing. 


of it. The defendant did not undertake that. the ſugars ſhould: 
bear a price. of 30/. a hogſhead. 


Ir ſpeculative deſtinations of the merchant, and the ſucceſs: 
of ſuch ſpeculations are to be regarded, it would introduce the 

greateſt injuſtice and inconvenience. The under- writer knows 
nothing of them. The orders here were given after the ſign- 
ing of the policy. But the deciſive anſwer is, that the under- 
writer has nothing to do with the price; and the right of the 


- | | inſured, 
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inſured to a ſatisfaction, where goods are damaged, ariſes im- 
mediately upon their being landed at the port of delivery. 


Wr are of opinion that the plaintiffs are not intitled to have 
the price for which the damaged ſugars were ſold, made up 
30 J. per hogſhead: and it ſeems to us as plain as any propo- 
ſition in Euclid, that the rule by which the jury have gone is 


the right meaſure. | E | 
Tux rule muſt be diſcharged 


Hamelton againſt Mendes. 2 Burrow 1198. n 
| 8 June 1761. 


Whether the Inſured ought to recover for a total Loſs, when at the. 
Time of bringing bis Alien be had only ſuſtained an average 


Loſs. 


The Plaintiff upon a Policy can only recover an Indemnity according 
fo the Nature of bis Cafe at the Time of the Action brought, or 
(at meft) at the Time of bis Offer to abandon, 


Where cle Event hos fed the Loft to be r Loſe onh, bes 
fore the Action brought, and before the Offer to abandon, and be- 
fore the Plaintiff bad Notice of any Accident, and conſequently 
before be ' could make any Elaction, be can recover for an average 
Loſs only. 


. H Gums n 


ondemnation. 


It does net neciſſarily follow, that becauſe there is 4 Recapture, 
therefore the Loſs ceaſes to be total. Nor ougbt the 3 to 
recover (upon a Contract of Indemnity) as for a total Loſs, when 
the final Event has decided that the Dammification is in Truth but 
an average Loſs at the moſt, 
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An over Valuation, or a Defire to turn the Full of the Market upon 
the Inſurer (who has no concern in it,) are Reaſons againſt ber- 
mitting an Inſured to abandon. 


— net to pay loſe then the Value of the Loft; nor the 
Inſured to receive-more. 


An Inſured i is not obliged to abandon, in any Caſe. 


Where be has an Election, no Right to ſue for a total Lofs can veſt 
in bim till be has made that Election. 


HIS was a ſpecial caſe reſerved at Guildhall, at the ſittings 

there before Lord: Mansfield, aſter” Michaelmas term 1760, 

in an action brought againſt the defendant as one of the inſu- 
rers, upon a policy of inſurance from Virginia or Maryland to 
London, of a ſhip called: The Selby, and of goods and merchan- 
dize therein, until ſhe ſhall have moored anchor twenty-four 


hours in good ſafety. 
Tux caſe ſtated for the opinion of the court was as follows 


THAT the ſhip Selby, mentioned in the policy, being valued 
at 1200 J. and the plaintiff having intereſt therein, cauſed the 
policy in queſtion to be made; and the ſame was accordingly 
made, in the name of Jebn Mackintoſh, on behalf and for the 
uſe and benefit of the plaintiff, im which was ſubſcribed * the 
defendant, as ſtated, for the ſum of 100%. 


Tnar the ſhip, being of the burthen-of two hundted tons, 
was on the 28th of March 1760, in good ſafety at Virginia, 
where ſhe took on board 192 hogſheads of tobacco, to be de- 
livered at London. 


Tur on the faid 28th day of March, ſhe departed and ſet 
fail from Virginia for London; and on the 6th day of May fol- 
lowing, as ſhe was ſailing and proceeding in her ſaid voyage, 

| was 
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was taken by a French privateer, called the Aurora of Bayonne, 
Captain Nan Piona Laſſia commander: who with. his company, 
were ſubjects of the French King, then RW at war with! our 
Lord King Geerge the ſecond, der e Via af. .-s 


Tur at the time of the capture, the eee N 
board; and the captain of the ſaid privateer took out ſix, be- 
ſides the — N en only the mate and one man 
on board. it mn elfte 
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Txar the French put a prize-maſter and ſeveral men on 
board the ſaid, ſhip Selliy, to carry her to France. 


THAT as the French were carrying the ſaid ſhip Selby t 
France, on the 23d day of the ſaid May, ſhe was retake of 
Bayonne, by the Southampton, an Engliſh man of war, com- 
manded by Captain Antiobus; who ſent her into Pljmouth, 
where ſhe arrived the 6th Gay, of June following. ** 


Tu Ar the plaintiff living at Hull, as ſoon as he was informed 
what had befallen his faid ſhip" the Se/by, wrote a letter, on the 
23d day of June, to his agent Jobn Mackintoſh living in London, 
to acquaint the defendant, ** that the plaintiff did from thence- 
forth abandon to him his intereſt in the ſaid ſhip,* as to the ſaid 
one hundred pounds by the. defendant. inſured.” 8 


1 


Tux ſaid Jobn Mackintoſh; on the 26th day of the ſaid. Torr 
acquainted the defendant with an offer, to abandon the 
to which the defendant ſaid © he did not think himſelf bound 
to take to the ſhip; but was ready to pay the ſalvage and all 
other loſſes and charges that the Plaintiff ſuſtained by the 


capture.” * 


Tu ar upon the 19th day of Mtn ft, the ſaid dip 41 wat 


brought into the port of London, by the order of the auenere 
of the cargo and the recaptors. f 


Tu Ar 


1 


That _— ; da My Selby ſuſtained no Qua From the 
capture. | 
Trar the . cargo of the aid ſhip Sth was ö Ae 


to the freighters, at the port of London; who paid the freight | 
to Benjamin Vergban, without prejudice. a 


Tur queſtion therefore ſubmitted to the opinion of the 
court in this caſe, is—** Whether the plaintiff, on the ſaid 
26th day of June, had a right to abandon, and hath a tight 
to recover as for a total loſs?” If he is intitled to recover for 
a total loſs; then the jury find a verdict for the plaintiff, 
damages 98 J. coſts 405. But if the court ſhall be of opinion, 
that he had no right to abandon on the faid 26th day of June, 
or he ought only to recover an average loſs; then the jury find 
a verdict for the plaintiff, damages 10/. coſts 405. 


Fletcher Norton, for the plaintiff, 
H. Geuld, for the defendant. 


Tris cafe was firſt argued 3 Friday oth April laſt, by 
Mr. Morton for the plaintiff, and Mr. Aon for the defendant. 


Mx. Morton—The queſtion is, whether by law the inſurers 
are ſubject to a total loſs, or only to an average loſs ? 


Tus capture of the ſhip by an enemy does amount to a total 
loſs of it. Roccius, p. 282. Reſpons. 34. And upon a total loſs, 
the ſhip being in this country, the inſured may always aban- 
don. On 13th December 1759, in the cafe of Gardiner v. Broſ. 
nall, before Lord Mansfield, at Guildball, it was fo ſettled, ** that 
on a total lofs; the infured may always abandon, if in our own 
— (though there indeed the ſhip, was in a foreign 
pert. ih bio | 2 


Tris 
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"Tas i is a valued policy : and the inſurer having received a 
- fufficient premium, the inſured ought in point of juſtice and 
equity, to have a. right of election whether to keep or to aban- 
don the thing inſured. And when the inſured has once had 
his election to demand the money inſured, no ſublequent event 
can take it from him. For, the peril inſured againſt having 
actually happened, the condition of the contract is broken, on 
the inſurer's part: and when à condition is once broken, no 
1 event can hinder the other party nnn — 
Nor can an nnn be n. | 


2 che eaſe of Fitzgerald v. . Pole, in the Houle: of dad 
many caſes are citèd in the margin, where the plaintiffs had 
judgment as for a total loſs, though the _— remained in 


being 


- 


Loxp Meansfeld—But they were avon denied by the 
other ſide. 


Mx. Morton—Yet even general verdicts againſt inſurers are an 
authority. But the circumſtances here found do plainly con- 
ſtitute a total loſs, ſo as to make the inſurers liable. Roccius 
227. note 66. and Goſs v. Withers, in this court. 


GRoT1vs holds a detention of twenty-four hours only to be 
ſufficient, lib. 3. c. 6. Pp. 814. Sed recentiori jure gentium, &c. 
And even Bynkerſhboek admits it to be fo, aſter: all reaſonable 


hopes of recovery are gone. Lib. 1. c. 4. And here all hope 
of recovery was gone: the ſhip was detained in the hands of 


the enemy from the 6th of May to the 23d of May. The 
hands too were taken out. Conſequently, the inſured. might 
be hurt: and therefore, on a. valued policy, he might 
abandon.. | 


Mx. Alon, contra, for the defendant— This mere capture, 


followed by a recapture before it was taken infra præſſdia 
lo lium, 
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beſtium, is not a total loſs, nor can intitle the inſurer to 
abandon, . | | 


Aan soins is a term that imports ee jefo 26 be 
abandoned: which cannot be ſaid, if the loſs be AAP 
and ſtrictly {peaking Wal. 


Tux right to "AN muſt-ari upon the — being 00 fac 
defeated, that it is not worth the while of the inſured to purſue 
ſuch a loſs as is equally inconvenient to him, as if it had been 
a total loſs. Ordinances of France 181. art. 45. Sea-Laws. 
Magen's Book, (where they are © tranſlated, and the were: Ae 
e Oe” 1 8 | 


THe hope of recovery being quite oe, depends upon it's 
being in lache ſecuro, brought into a place of ſafety. Conſolato 
del Mare, c. 287. Bynkerſhoek 9. Juris Publici, cap. 5. lib. 1. 
And Rcccius is agreeable to both theſe two. Therefore a bare 
taking at ſea is not enough to make it a total loſs. It was never 
in loco eme but only carrying towards France. 


Ix 1665; it was not the notion, <6 that a Ghip was ig loſt, 
which miglit come to light again.“ And agreeable to this is 
Roccius's Notabilia 50. p. 204, Non autem deperditæ fi poſtea 
reperiantur. All the books that ſpeak of the aſſured's right to 
abandon, are to be underſtood of an perils. 


Now this ſhip 1 was reſtored undamaged, and in as good 
plight as before: And if it had not been in quite ſo good 
plight, yet it would only be aloks in proportion to the damages. 
Roccius, ut ſupra. A (hip cannot be abandoned, ſo long as it 
will ſwim. 


THE cafe of 6% v. Withers turned upon particular circum- 
flances: but the general doctrine of that caſe is with us. 
'There, the loſs was total at the time of abandoning ; here, it 
was not, There, the thip was diſabled to purſue her deſtined 

voyage; 


[ay ] 


veyaze ; the zdods wore: nen. and the Low-fcafon for the 
ſale of the fiſh was over: but here, the ſhip was perfectly ſafe; 
and able to purſue her voyage, at the time of abandoning ; ſhe 


was compleatly redeemed from her peril undamaged, and came 
home ſo to her deſtined port. 


Tur caſe of Gardiner v. Broſnall turned upon other queſtions. 
There is no difference between a valued and an open policy, 
where the loſs is only partial, and not total : for the value muſt 
be proved in the cafe of a partial loſs ; and the intereſt muſt be 
proved, if it was a total loſs. 


IN ** to 1 hs Ae a tight to PTY * Said 
muſt ſubũiſt at the time of abandoning. 


Tarxzront here he infre w——_ 3 to an — 
loſs. £ 


Mx. Morton, e- en dess eb ds wg 
of a ſhip; which ſhip has been taken. The facts Rated amount 
to a breach of the inſurers contract; and ſubſequent events can · 
not alter the caſe. The voyage was delayed and defeated, for 


a month; the ſhip was without ſailors; r 
into a port we were ſtrangers to. 


Tux caſe of Goſs v. Withers was particularly eireumſtanced; 
yet the general doctrine was laid down, © that if an inſured 
ſhip be taken, the aſſured may demand as for a total loſs, and 


may abandon to the inſurer.” Here, as well as there, the views 
of the inſured were defeated. | 


Tux inſurer might poſſibly have been a gainer by the ſhip 
being abandoned | to him, under his right of ſalvage. ' 7h 


Norr. It was admitted on both fides, that there was no 
caſe where there had been an adjuſtment of a partial loſs upon 
a valued policy : nor any determination that it's being a valued 


3K f policy 
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policy turned it into a wager, and fo differed it from the caſe . 
of an open policy, (which is a contract of indemnity.) 


Tunis cauſe came on again (in the paper) to be. argued a ſe- | 
cond time, on Tueſday the 26th May laſt 1761. 


Mx. Norton argued on behalf of the plaintiff—* The queſtion | 
is now narrowed almoſt to a point, by a late determination: for 
I cannot now argue that a valued policy is to be conſidered upon 
the ſame foot with a wagering policy ; ſince it has been deter- 
mined, that there is no difference between a valued policy and 
an open one, except fixing the quartum 1. the ralue of the 
goods as to their prime coſt.” | | 


AnD the damage upon an average loſs, muſt be computed (as 
it is dow ſettled,) according to the price of ſound goods at the 
port of delivery, at the time of arrival there. 


Bor in all valued policies, where the valuation is exorbitantly 
high, and the intereſt on board is very trifling, that is a mere 
evaſion ; it is a fraud upon the ſtatute of 19 G. 2. c. 37. and 
ſhall be treated as a mere cover to a wager. Therefore the 
doctrine of wagering policies is not applicable to 0 preſent 
caſe, ſince theſe points have been ſettled. 


Ir muſt alſo now be taken, that an inſurance of a ſhip or 
goods is to be looked upon as only an indemnity for * ſafe 
arrival at their deſtined port. | 


NzveRTHELESs, I muſt contend for two propoſitions, which 
ſtill remain to me, and are theſe— 


FixsT, There was a time once exiſting when the inſured 
had a right to abandon, and to recover from the inſurer as for 
a total loſs, 


SECOND, Nothing has here happened, to take this right 
away from them. 


Bur 
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"oo I will firſt clear the caſe from din. 


Ir has been obje&ed, ** that an abandonment is inconſiſtent 
with a total loſs.” | 


AxswzR— An abandonment is a voy of whatever 
may be ſaved, for the benefit of the inſurer : 5 


AnD a total loſs is where nothing is ſaved worth the while 
of the owner to purſue. There can ſcarce be any inſtance of a 
total loſs in this ſenſe of the term, where there is not ſome- 


thing ſaved. 


In the caſe of a capture, the thing itſelf is as far from being 
really deſtroyed or annihilated, as it was when in the hand of 
the owner : but yet it is totally loſt to the owner ; his dominion 
over it is totally gone. There may be an abandonment even 


upon an embargo, if the cargo be * 


Turs objection being cleared, I come to the two propo- 
ſitions before ſtated. | 


Fitsr—Here gig once exiſt a total loſs ; and conſequently 
there exiſted, at that time, a right of abandoning. _ 


Sixt the caſe of Goſs v. Withers, it ſtands ſettled “ that 
where the hope of recovery is gone, a capture makes a total 
| loſs, as between inſurers and the inſured.” if carried infra 
præſidia buſtium, then even the right of property is altered: ſo 
alſo, if all hope of recovery is gone. 


Now here were no hopes of recovery left: this ſhip was 
ſeventeen days in the hends of the enemy: and only one man 
and one boy left on board. The inſured might then have called 
upon the, inſurer for a total loſs; and he could have had no ex- 
cuſe. It will perhaps be faid, that it was not a continuing loſs 


upon the 26th June, becauſe the ſhip was before that time re- 
3K 2 taken 
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"PENN and ſafe, But the anſwer to Wat | 1s, © om it was total 
ſo long as it continued.” | 


Twill therefore now conſider the ſecond queſtion. -| * 


SECOND queſtion—Whether the ſubſequent events have taken 
away the inſured's right to abandon: as the infurance is only 
an indemnity for the ſhip's fafe arrival in it's deſtined part; 
and as the ſhip arrived at that port, without having ſuſtained 
any damage from the capture, and the 1 is content to pay 
the ſalvage and all coſts, | 


NoTwITHSTANDING all this, I fay that where there was 
once a. tatal loſs, or loſs, of ſuch a kind as is in it's nature total, 
the inſured baye a right to abandon, although there be a a ſubſe- 


ure: for, when, once the inſured had a right to 
. e. veſted in him, ſuch right continued in him and could 


key be taken away from him. 


| Aup fo I underſtood it be ue in he asf Gy 
Withers. 


A RIGHT of action once veſted cannot be diveſted. This 
may be compared to a condition onee broken: which cafe is 
juſt like the preſent, and a right to abandon 'follows of courſe. 


Hex is no fraud found, and none ean be preſumed ot in- 
tended, there is no injury done to the inſurer by the abandon» 
ment: for the value is agreed to be 120% and not pretended to 
be over-valued. He has received a premium upon that, as the 
value; and if no damage has been ſuſtained, he will be reim- 
burſed by that value; (except the falvage, which he muſt an- 
ſwer for in either caſe;) and this muſt be taken for a fair valu- 
ation, no other being found or pretended : if it had been ex- 

ceſſive, it might have been ſhewn to the inſurer, and he might 
have got rid of the policy as fraudulent. And upon all the 
circumſtances of the caſe, there was very ſufficient reaſon for 


abandoning. 
3 IT 
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IT has been ſaid, “ that the Jaws aud ordinances of foreign 
countries will not Nm a ſhip to be abandoged, 1o long as it 


nme 102105 iiin 110 i 2883 930397! 
Slg ni ole te! 1 tl tl! 


* Aen. ws 4 e ute not applicable 
to captures, - They are pril itical, in order to hlige the maſter 
and men to give their utmoſt diligence to ſave the ſhip; if poſ- 
fible, from ſinking. And all the foreign writers t a capture 
and ſhipwreck! upon the very {ame / foot: er our 
right to abandon'lere. - Oruinance abt. And 1 alſo they. put 
it upon the fame foot with a detention by princes. Therefore 
_ affirm our right to; abandon 1 in 1 the preſent, cafe... x 


* — 


In abe pbjected, hat de tg was i hee on the 
an of: Jane, de, dne ie siete A way ach.) 


e nit: 
| Bur 1 Jeny that ſhe was in ſafety, quoad the inſurer: he had 
no more dominion or power over the ſhip on the 26th of June, 
than he had when ſhe! was in the hiindsbF the enemy. The 

recaptor hall a right to an eighth part of the 'thip' for falvage, 
and he had a right to ſell it, and did actually fell it. And the 
inſured could not hinder this: Il had * 4908, to one 
cighth-of the price it Mould fetch. , 


IT has been likewiſe objected, ** FI if the 2 may al- 
ways be at liberty to abandon, in caſe of a capture and recap- 
ture, it would oblige all inſurers to act as merchants, and 


meddle in things which they do not or may not at all un- 
derſtand. | 


95 


Bor 8 proves too n for it holds equally 
rang! in all caſes of abandonment; and would therefore equally 
tend to prove, that there can be no abandonment in any 
cate. 1 


n 3 ee frond.” 


Bur 


— — — — 
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- Bur fraud is not to be ere 
I nor therefore that this 1 will concur with a 


writers, that there is no inſtance where, in caſe of a capture 
and recapture, and the loſs total in it's' nature, there may 
not be an abandenment. And ſo it was man in the 
caſe of Goſs v. Withers. | 


'H ERE, the total loſs veſted 2 ** to e which right 
could not be diveſted by the recapture : and no injury is done 
to the inſurer, nor can any inconvenience ariſe. 


THEREFORE the plaintiff ought to recover the 981. as for a 
total loſs. . This is a firm ſtable ground to go upon, in caſes of 
capture: and unleſs this fixed rule be eſtabliſhed, there: muſt 
be infinite uncertainty and * in 3 caſe of une * 


ny perl 7 | 
>|} 21 10 10" 


Mx. Gould, -coperg,. bel the deferdant; ae bog was 
faid laſt term, in the argument for the een that 1 
could be urged upon the ſobjeR. 


Mx. As ron did not init that Aa: coral los myſt. be an abſo- 
lute annihilation of the * inſured. 
Miva lil ad: , 
Tur nl in hs * of Gor „ . Withers was founded 
upon the particular circumſtances of that cafe; and the doctrine 


was not laid down ſo general as Mr., Norton. Cites if, 


As to it's having been once a total loſs, and continuing ſo 
till the 26th of June, and the ſpes recuperandi being utterly gone 
by the capture; the St was. er gt in the _ of 17 7 v. 
Withers. nn nds cn 30 n 238 78 


Ms. Norton admits, that both in the caſe of a valued * of 
an open policy, the inſurance is to be conſidered only as an in- 
demnity: whereas his argument would prove the inſurer to be 

liable 
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liable to have the ſhip abandoned to him , 3 retaken _ 


in an hour. dg 461d 


5111 1 115 Se 20 W CO 


Tur ſubſtantial. ahn Is. « ether any of the perils lasted - 
againſt have happened, to the detriment of the ſhip, ſo far as 
to intitle che inſured to abandon ; r the true intent of the 
af | = 7; 1949 n r 21 


7 oft 1 21 | 037 revs 21-07 

| Roccrvs 204. (cited. by Mr. per be hay — 
before payment is ſufficient, and the inſurer; is clear: Ac- 
etiam quia contractus ofſecurationis eft cenditionalis, &c. ir- 
tur, Non autem deperditæ dicuntur, ff poſtea repertantur.” The 
book goes on and fays, if the inſured 'hadrealted upon the 
inſurer, before the regapture, Gc. that might have made à great 


difference. i : 
Toe 22401907 mul] 


IT would be too rigorous, to allow an abandonment by the 
owner (who underſtands the beſt meth6d"bF managing the 
thing inſured;): to an inſurer who does not uiderftand it; un- 
leſs the thing be rendered really uſeleſs to the owner” himſelf. 
There is no inſtance of an attempt to ballen a hip at a x time 
when it is in ſafety. | 


Turns can be no ſolid Sround to diſtinguiſn between the 
caſe of a ranſom, and the eaſe of ſalvage to be paid ben 4 re- 


capture, at the rate of one- eighth of the value, under a — 
act of rr . 


- Tur caſe of Dean v. Dither; 2 rae 1250. was dope a 
policy ** intereſt or no intereſt.” And therefore the recapture 
was holden not to avail the inſurer. But the Chief Juſtice 
faid, at the concluſion of the caſe, ** it might be otherwiſe on 
a valued policy.” 


As to the inconveniency—Tt is obvious that abandonment 
muſt be exceedingly ſo to the under- writer; who may not un- 
derſtand the thing, and may reſide at a great diſtance from tho 
place of the ſhip's arrival, 


AND 


% 


1 ] 

aalen dug AA i} 9512 9vs0 Of dit 

+= al as to A et 1 facts * Pt ave not 
to be preſumed, yet that the court will prevent fraud, as far 
ab ies in their powers whereas colarging” . right to #ban- 
a e aten . 1 e eee 
WJ 11 


Turs peril was over and at an 054. before the offer t to Bebe 1 
was made; and the ſhip bad received no damage by the cap- 
ture: and therefore the plaintiff ought only to recover as for an 
average toſs, and nnen the 10 / N given 
him by the jury. 


M. Norton, bete ſperifick reſtitarion of thi ti may 
happen not to be à ſatistaQtion to the infored; 


Tux recaptor has a right to _ _ how and * chat, to . 
n bis ms as 
1 \ #4 . . 


Turzx is a fabſiantial difference between en eee 
ane is an act of the owner (or his agents :) the other, 
the act of a ftranger: and a ranſom is bee an 
average loſs, inſtead of demanding as for a total one. 


Rocczus 204. is & general aſſertiom which may depend up- 


on circumſtances, and is not rpg 10. han NE caſe, 
The general poſition is not law, Xt 


Mr argument ab inconvenienti has FA FO if this bo a total 


loſs; as it certainly is, and was d to er in the 
caſe of Goſs v. Vi thers. | | 


Tus caſe of Dean v. Dicker is * applicable to this caſe. 
'-Cor', 41 


Lonp Mansfield now delivered. the reſolution _ he court ; 
having firſt ſtated the caſe, as ſettled. at Me 1 | 


if} - y 10 1 bi 
. Tux 
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The plaintiff has averred in his ann, as the baſis of 
his demand for a total loſs, zee that by. the 2 Ae ſhip be- 
came wholly loſt to binn. 


"3b | ; 

Tux general queſtion i is, whether the plaintiff, who at the 
time of his action brought, at the time of his offer to abandon, 
and at the time he was firſt apprized of any accident having 
happened, had only, in truth, ſuſtained an average-loſs, ought 
to recover for a total one ?” | 4 


Ix ſupport of the affirmative, the counſel for bi plaintiff 1 in- 
liſted upon the four following points; 


' , 
| 1 dg Aol 


FirsT, T hat by this capture, the property was changed, and 
therefore the loſs total for ever. 5 


sSrconplx, If the property was not changed, yet the cap- 
ture was a total loſs. 


* 


THIRDLY, That when the ſhip was b into Phmouth, 


particularly on the 26th of June, the recovery was not ſuch as, 
in truth, changed the totality way 18 into an er. 5 


FoUuRTHLY, ſuppoling it did, 50 the loſs having once ny 205 
total, a right veſted in the inſured to recover the whole upon 
abandoning ; which right could never afterwards be diveſted, 
or taken from bim by any gs event. 


* 


As to the firſt point—If the Wang: if property was at all 
material as between the inſurer and inſured, it would not be 
applicable to the preſent caſe ; becauſe, by the marine law re- 
ceived and practiſed in England, there is no change of property 
in caſe of a capture before condemnation : and now, by the act 
of parliament, in caſe of a re · capture, the ul. foftliminii con- 
tinues for ever. 


" *$- 4: 
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I x now, many writers argue, between the inſurer and inſured, 
from the diſtinction, whether the property was or was not 
changed by the capture, ſo as to transfer a complete right from 
the enemy to a recaptor or neutral vendee againſt the former 
owner.” But the arbitrary notions concerning the change of 
property by a capture, as between the former owner and a re- 
captor or vendee; ought never to be the rule of deciſion, as 
between the infurer and inſured upon a contract of indemnity, 
contrary to the real truth of the fact. And therefore I agree 
with the counſel for the plaintiff, upon thejr ſecond point, 
« that by this capture, while it continued, the ſhip was totally 
loft ;” though it be admitted, “ that the property in caſe of a 
re-capture never was changed, but returned to the former 
owner.“ 


Tux third point depends, as every queſtion of this kind myſt, 
upon the particular circumſtances. It does not neceſſarily fol- 
low, that becauſe there is a re- capture, therefore the loſs 
ceaſes to be total. If the voyage is abſolutely loſt, or not worth 
purſuing, if the ſalvage is very high; if further expence is 
neceſſary; if the inſurer will not engage, in all events, to bear 
that expence, though it ſhould exceed the value or fail of ſuc- 
ceſs : under theſe and many other like circumſtances, the in- 
fured may difintangle himſelf and rg een 
there has been a re- capture. 


Tur Guidon among other deſcriptions a total loſs where 
the inſured may abandon, inſtances, ** if the damage exceeds 
half the value of the thing, or if the voyage be loſt, or ſo 
diſturbed that the purſuit of it is not worth the freight; but in 
the preſent caſe, the voyage was ſo far from being loſt, that it 
had only met with a ſhort temporary obſtruction, the ſhip and 
cargo were both entirely ſafe ; the expence incurred did not 
amount to near half the value; and upon the 26th of June, 
when the ſhip was at Plymouth, and the offer made to abandon, 

the 


[ +443 J 
the inſurer undertook to pay all charges and expences the plain- 
tiff ſhould be put to by the capture. | 


Tun only argument to ſhew that the loſs had not then ceaſed 
to be total, was built upon a miſtaken ſuppoſition, ** that the 
re-captor had a right to demand a fale, and put a ſtop to any 
further proſecution of the voyage.” Bat that is not fo. - The 
property returned to the plaintiff, pledged to the re-captors for 
one- eighth of the value, as ſalvage for re-taking and bringing the 
ſhip into an Engliſb port; upon. paying this, the owner was 
entitled to reſtitution: the re-captor had no right to ſell the 
ſhip. 


Ir they differed about the oidda, the Court of Adviiratty 
would have ordered a commiffion of appraifetnent ; in this caſe, 
it was the intereſt of the owner of the thip, the owners of the 
cargo, and the re-captor, that ſhe ſhould forthwith proceed 
upon her voyage from Plymouth to London; but had the re-captor 
oppoſed it, or affected a delay, the Court of Admiralty would 
have made an order for bringing her immediately to London, her 


port of delivery, upon reaſonable terms. 


THEREFORE it is moſt clear, that upon the 26th of June, 
the ſhip had ſuſtained no other loſs by reaſon of the capture, 
than a ſhort tempora obſtruction, and a charge which the de- 
fendant had offered to pay and ſatisfy. | | 

Tuis brings the whole to the fourth and laſt point. 

Tux plaintiff's demand is for an' indemnity ; his action, 
then, muſt be founded upon the nature of his damnification, 
as it really is, at the time the action is brought. It is repugnant, 
upon contract of indemnity, to fecover as for a total loſs, when 
the final event has decided that thedamnification, in wan is 


an average, or perhaps no loſs at all. 


3L 2 WHATEVER 


— — — — 
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WnATEveR undoes the damnification, in whole or in part, 
muſt operate upon the indemnity in the ſame degree. It is a 
contradiction in terms, to bring an action for indemnity, when, 


upon the whole event, no damage has been ſuſtained; this 


reaſoning is ſo much founded in ſenſe and the nature of the 
thing, that the common law of England adopts it, (though 


inclined to ſtrictneſs:) the tenant is obliged to indemnify his 


landlord from waſte. 


Bur if the tenant do, or ſuffer waſte to be done, in houſes ; 
yet, if he repairs before any action brought, there lies no action 
of waſte againſt him; but he cannot plead, ** non fecit vaſtum, 


but the ſpecial matter. The ſpecial matter ſhews, that the 


injury being repaired before the action brought, the plaintiff 
had no cauſe of action: and whatever takes away the cauſe, 
takes away the action. 


SUPPOSE a ſurety ſued to judgment, and afterwards before an 
action brought, the principal pays the debt and coſts, and pro- 
cures ſatisfaction to be acknowleged upon record: the ſurety 
can have no action for indemnity, becauſe he is indemnified 
before any action brought. If the demand or cauſe of action 
does not ſubſiſt at the time the action is brought, the having 
exiſted at any former time can be of no avail. 


Bur, in the preſent caſe, the notion of a * veſted right in 
the plaintiff, to ſue as for a total loſs before the re-capture,” 
is fictitious only, and not founded in truth; for the inſured is 
not obliged to abandon in any caſe : he has an election; no 
right can veſt as for a total loſs, till he has made that election; 
he cannot elect before advice is received of the loſs; and if 
that advice ſhews the peril to be over, and the thing in ſafety, 
he cannot ele at all; becauſe he has no right to * 
when the thing is ſafe. 


WRITERS 
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Wa ITERS upon the marine law are apt to embarraſs general 
principles, with the poſitive regulations of their own country; 
but they ſeem all to agree, that if the thing is recovered be- 
fore the money paid, the inſured can only be entitled according 
to the final event.” 


Rocc1vs, who collects the opinion of all the authors before his 
time, and draws concluſions or maxims, (ſolutions of queſtions) 
from them which he calls Natabi/ia, in the place cited at the 
bar, (fo. 204. not. 50.) puts this queſtion :—* Aſecurator qui 
jam ſobvit @/timationem mercium deperditarum, fi peſtea dictæ merces 
appareant, et recuperate ſint, an paſſit cogere dominum ad accipiendas 
illas, & ad reddendam fibi e&;limationem, quam dedit ?” The an- 
ſwer is—D1iſtinque, aut merces, vel aliqua pars ifſarum appareant, 
& reſtilui poſfint, ante ſolutionem aeſtimationes ; & tunc tenetur 
dominus mercium illas recipere, & pro illa vdarte mercium apparentium 
liberabitur aſſecurater : nam qui tenetur ad certam quantitatam re- 
ſpeftu certæ ſpeciei, dando illam, liberatu ut ibi probatur et etiam, 
(another reaſon, perhaps a better) quiæ contractus afſecurationis eff 
conditionalis ; ſeilicet, fi merces deperdantur : non autem dicunter 
deperditæ, ſi poſtea reperiantur. Verum fi merces non appareant in 
illa priſtina bonitate, aliter fit eftimatio ; non in totum, ſed prout 
hinc ** valent.” Aut vero pol folutam e/iimatiinem ab afſecuratore, 
compareant merces: & inc eft in ek&#iome mercium afſecurati, vel 
recipere merces, vel retinere pretium. 


In the caſe of Spencer v. Franſco, though upon a wager policy, 
the loſs was held not to be total, after the return of the ſhip 
Prince Frederick in ſafety, though ſhe had been ſeized and long 
kept by the King of Spain, ina time of actual war. | 


In the caſe of Pole v. Fitzgerald, though upon a wager policy, 
the majority of the judges and the Houſe of Lords held there 
was no total loſs, the ſhip having been reſtored before the end 

of the four months. 


I p 
Tue 
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Txx preſent attempt is the firſt that ever was made, to charge 
the inſurer with a total loſs, upon an intereſt policy, after the 
thing was recovered ; and it is ſaid, the Jud; ment inthe al of 


Goſs v. Withers gave riſe to it. 


Ir is admitted that caſe was no way ſimilar. Before that 
action was brought, the whole ſhip and cargo were literally loſt; 
at the time of the offer to abandon, a fourth of the cargo had 
been thrown over board; the voyage: was entirely loſt ; the re- 
mainder of the cargo was fiſh peri Ding, and of no value at 
Milford- Haven, where the ſhip was brought in; the ſhip fo 
ſhattered, as to want great and expenſive repairs ; the ſalvage 
was one half, and the inſurer did not. engage to be at any ex- 
pence ; it did not appear that it was worth while to try to ſave 
any thing; and the recaptor, (though intitled to one half, as 
well as the owner of the ſhip and cargo,) left the whole to periſh, 
rather than be at any further trouble or expence. 


Bor it is ſaid, though the caſe was entirely different, ſome 
part of the reaſoning warranted the propoſition now inferred by 
the plaintiff from it.” 


Tux great principle relied upon was, that as between the 
inſurer and inſured, the contract being an indemnity, the 
truth of the fact ought to be regarded; and therefore there 
might be a total loſs by a capture, which could not operate 
a change of property; and a re- capture ſhould not relate 
by fiction (like the Noman jus peſtliminii) as if the capture had 
never happened, unleſs the loſs was in truth recovered. 


Tunis reaſoning proved, e converſo, that if the thing in truth 
was ſafe, no artificial reaſoning ſhall be allowed to ſet up a total 
toſs. 


Tur words quoted at the bar were certainly uſed, * that 


there is no book ancient or modern, which does not ſay, that in 
caſe 
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caſe of the ſhip being taken, the inſured may demand as for a 
total loſs, and abandon.” But the propofition was applied to 


the ſubject matter; and is certainly true, provided the capture, 
or the total loſs occaſioned thereby, continue to the time of 
abandoning and bringing the action. 


Tur caſe then before the court did not make it neceſſary to 
ſpecify all the reſtrictions: but I will read to you, verbatim, 
from my notes of the judgment then delivered, what was ſaid, 
to prevent any inference being drawn, beyond the caſe then 
determined. I faid—* In queſtions upon policies, the nature 
of the contract, as an indemnity and nothing elſe, is always li- 
berally conſidered ; there may be circumſtances, under which 
a capture would be but a ſmall temporary hindrance to the 
voyage, perhaps none at all ; as if a ſhip was taken, and in a 
few days eſcaped entirely, and purſued her voyage.“ 


THrtRE are circumſtances, under which it“ would be deemed 
an average-loſs; as if a ſhip ſhould be taken, and afterwards 
ranſomed,” And in another part, I faid—* I know in later, 
times, the privilege of abandoning has been reſtrained ; but 
there is no danger in the preſent caſe. 


„Tux loſs was total at the time it happened; it continued 
total, as to the deſtruction. of the voyage ; a moiety muſt be 
paid for falvage, beſides other great coſts of expences ; what 
could be ſaved of the goods might not be worth the freight, for 
ſo much of the voyage as they had gone when they were taken; 
the cargo, from its periſhable nature, muſt have been fold or 
thrown away where it was brought in; the ſhip, in fo ſhattered 
a condition as might make it only worth the materials to be 
ſold”—And more to the ſame effect. 


' FrRoM this way of reaſoning, it did by no means follow, that 
if the ſhip and cargo had, by the recapture, been brought ſafe 
be th | to 
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to the pert of delivery, without having ſuſtained any damage 
at all, that the inſured might abandon. 


Bur, without dwelling longer upon principles or authorities, 
the conſequences of the preſent queſtion are deciſive. It is im- 
poſſible that any man ſhould deſire to abandon in a caſe cir- 


cumſtanced like the preſent, but for one of two reaſons, viz. 
either becauſe he has over-valued, or becauſe the market has 
fallen below the original price. The only reaſons which can 


make it the intereſt of the party to deſire, are concluſive againſt 
the allowing it. 


IT is unjuſt to turn the fall of the market upon the inſurer, - 
who has no concern in it, and who could never gain by the riſe. 
And an over-valuation is contrary to the general policy of the 
marine law; contrary to the ſpirit of the act of 19 G. 2.a 
temptation to fraud, and a ſourſe of great abuſe : therefore 


no man ſhould be allowed to avail himſelf of having over- 
valued. 


Ir the valuation be true, the plaintiff is indemnified by being 
paid the charge he has been put to by the capture ; if he has 
over-valued, he will be a gainer if he is permitted to abandon : 
and he can only deſire it, becauſe he has over-valued ; and this 


was avowed upon the firſt argument ; and that very reaſon is 
concluſive againſt it's being allowed. 


Tux inſurer, by the marine law, ought never to pay leſs, 
upon a contract of indemnity, than the value of the loſs ; and 
the inſured ought never to give more : therefore if there was 
occaſion to reſort to that argument, the conſequence of the 


determination would alone be ſufficient upon the preſent 
occaſion. 


Bur upon principles, this action could not be maintained as 
for a total loſs, if the queſtion was to be judged by the ſtricteſt 
rules of common law : much leſs can it be ſupported for a total 


loſs, 
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loſs; as the, queſtion ought to be decided, by the large prin- 
ciples of the marine law, according to the , ſubſtantial intent of 
= contract, and the real truth of the fact. 
135 15 e 9W 29h ene ot '* 195 iu Xt 

"Tus, daily negotiations and property of — Gi not 

to depend upon ſubtleties and nieeties; but upon rules eaſily 
learned and eaſily retained: becauſe they are the dictates of 
common ſenſe, drawn from the truth of the caſe. 

tnt offs 10 n qu beistne of Ren 7 

Ie the queſtion is to depend upon the fact every man cart 
Judge of the nature of the loſs, before the money is paid; but 
if it is to .depepg upon. ſpeculative refinements, from the law of 
nations, or the Roman jus Pini, concerning the change or 
re-veſting of property; no wonder merchants are in the dark, 
when, doors have differed upon the ſubject, from the begin 
ning, and are not yet agreed. a 


To abviate too large an inference being drawn. from this de- 
termipation ;. I deſire it may be underſtood, chat the point here 
determined is, that the plaintiſf, upon a policy, can only re- 
cover ag indemnity according to, the nature of his caſe. at the, 


time of the action brought, be W the . bp 8 
to abandon." x . 09 3 C3 in 4 41 "JP 4 kh 


$3: 


Wr give no option; 1 i oel be, in caſe the ſhip or 
goods be reſtored in ſafety, between the. affer to abandon, an 
the action brought; ot between the commencement of the 
action and the verdict. Aud particularly” I defire, that no in- 
ference may be drawn, ** that in caſe the Thip or goods ſhould 
be reſtored after the money paid as fr a total loſs, the inſurer 
could compel the inſured to refund the money and take the ſhip 
or goods: that caſe is totally different from the preſent, and 
depends, throughout, upon different reaſons and principles. 


| Hens the event had fixed the loſs to be an average * 
before the action brought, before the offer to abandon, and be- 
3 M fore 


4s + 
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fore the plaintiff had notice of any a conſequently be- 
fore he could make an election. r 


\ THEREFORE, under theſe circumſtances, we are of opinion, 
< that he cannot recover for a total, but for an average boſs 
only; the quantity of which is eſtimated and aſcertained by 


the Jury. __ OT 5 


Tux judgment muſt be de op as far 40 dene loſs. 
Gated in * caſe. 


Lf Y , * 


N. ickleſon againſt Croft. 2 Burrow 1188. Trinity 
n Term, 1 George 3. 
dt 4 pu of france, "the Plaintiff may . an average Loſe 
on @ Declaration for à total "_ 


| * HIS was a queſtion (upon the maſter's report,).* whe 
ther there were of were not, more counts inſerted in 
the declatation than were ne „It was a deglaration upon 
a policy of inſurance, confiſting ef ſeven counts ; iſt, for a 
total, on a policy ſubſcribed by the defendant himſelf; 24, for 
an average loſs,” (averred to amount to 63 l. 4. 6 d. on a policy 
ſubſcribed by the defendant himſelf ; 39, fer 6 l. per cent. to be 
returned (it being averred chat e ſhip departed with convoy) on 
a policy ſubſcribed by himſelf; fourth, fifth and ſixth, exactly 
the ſame with Iſt, ad and 3d (reſpeRtively,), with this difference,, 
only, that theſe. three laſt counts alledged the policy to have 
been ſubſcribed. by ane Mancel. Francis Sifua,. the defendant's 
then agent, factor, or ſervant, in that behalf, by him duly. 
authorized, appointed, and deputed for that purpoſe ; 7th, 
for money had and received to the plaintiff's uſe, The maſtex, 
Mr. Owen, thought that four counts-were ſufficient ; viz. either 
the three firſt . _ card a. 5th, and 6th, to- 
gether with the laſt. | 


Tas 
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PITT TE e 
"ri reed with kim in 6 opinion. denn. 4 


Loxp > Mansfield—On a declaration, for a total loſs, you may 
recover an avera loſs: yet T would not tie the, plaintiff down 
td declare 0: be wid f loſs ; but leave t 16, plaintiff at liberty 
td des ire both ways. And the latter method is often of ſer- . 
vice to a defendant, by pointing out the particular average that 
the {Pligg goes. for, Hut it. is unneceſſary to declare double, 
with reſpe& to the ſigning of the policy; that is to ſay, once 
as upon a policy anne by the defendant himſelf ; and again, as 
upon a HOY e ed by his agent for One alone of theſe 
two me P Fotturiniy" is ſufficient : and the better way is to 
declare * to the truth; that is 2 a policy * by 


20 L WW 18 * 
Tux rule at laſt ſettled by the court, was for king qut the 
three firſt counts (which alledged the policy to be 2 by the 


defendant himſelf :) but withont; any payment of co. as this 
| ry 

manner Urra was s Kid to obe uſual, | 8 
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beet again Snow.” 3 Funn 1237. Michael- 
mas E 2 George 3. 


An Alien for 4 Return of Pave of the Premium of Infurance upon 
4 Ship from London to Hallifax in Nova Scotia, warrants 
ed to depart with Convey from Portſmouth ; but before the Ship ' 
arrived there the Convoy «was gone; und the Aftion 2 the 
Premium on that Part of the Voyage. ' x | 


HIS was a ſpecial caſe reſetyed at a trial at niſi Prius be- 
before Lord Mangield in Londen, upon an action fot ' 
money had and receiyed to the. plaintiff's uſe,” brought by the 
plaintiff the inſured, againſt the defendant the inſurer, for a 
return of part of the premium. 
$i, 3M 2 CASE 
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Casr. It was an infurance upon a thip, at five guineas fer 
cent. loſt or not loſt, at and from London to Hallifax in Neva 
Scotia, warranted to depart with canvoy from Por!/mouth for the 
voyage, that is to ſay, the Halifax or Loviſburgh convoy. 


Bronx the hip arrived at  Portfmeath, the convoy was 
gone; notice of this was immediately given by the inſured to 
the under-writer : and at the ſame time, he was alfo deſired 
either to make the long inſurance, or to thturn part of the 
premium. The jury find that the uſual ſettled premium from 
London to Portſmoath is one and one half per cent. They find 
alſo that it is uſual for the under-writer, in ſach like caſes, to 
return part of the premium; but the quantum is uncertain: 
(and the quantum muſt in its nature be uncertain; becauſe it de- 
pends upon uncertain circumſtances.) 


Ir is ſtated that the plaintiff made to the defendant an offer 
of allowing him to retain one and one half per cent. for the'riſque 
he had run on ſuch part of the voyage 48 Was 2222 under 
the policy, viz. from London to-Portfmouth. 


Mg. Yates was counſel for the plaintiff; and argued, that as 
the defendant "had not, by reaſor of this accident, run the 
whole intended riſk, he ought not'tol keep all the premium 
but ought to return ſo much as is proportionable to the latter 
part of the voyage inſured; namely from Portſmouth to Halll fax; 
on which part of the voyage he has run no riſque at all. The 
plaintiff has offered to let him retain.ſo much as belongs to the 
former. part of the voyage: viz. from London to Portſmouth ; in 


which he did run a riſque: and. the premium for that part of the 
voyage is at a ſettled known price. 


Ma. Wedderburne, contra, for the defendant, endeavou red to 
maintain, that the defendant was iiititled to keep the whole 
premium. 


Tas 
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Fur conſideration was a valuable conſideration; ſtipulated 
price, agreed upon by the parties for tlie whole voyage: and 
the voyage was accordingly entered u whe aid ee 
ee defendant; * * 20} . bas at 


— 


"Tus contract was entire, and cannot be * ho 
court whatſoever. The premium muſt have been originally 
ſettled} apon computing the different riſquts of nn _ 
of che voyage, all 2 en. 4 tan V1Nzq 24 lo 
46} £ ii 1 i 
OxE part of a voyage is often much more ES than an- 


other: * might be the -_ of this Voyage. 

a1 bas 2* 416 3x20] 

- ByT;;even taking it more largely, 28 4 "contrary mop 
rium, and not confined to the. ſtrict common-law-notion of the 
entierty of contract, the premium is a matter Prictiguris, the 
inſurer was honeſtly and truly intitled to the, Peering. as ſoon 


a eder the riſque was begun. WY). 32 4p 00 e as: 


* 


Tur object of the inſurance, vis. the / oy yigk. We mat- 
ter ftrifti juris. The inſured cannot ; ſubſtitute another voyage 
in it's place, though it ſhould. be a, ſhorter and eaßer ng, If 
the ſhip had been loſt between London, and, Portſmouth, the in- 
ſurer would have been liable to pay the whole. If the ſhip 
had made a deviation, or returned after ſhe had left Portſnolitb 
and was under convoy to Hallifax, the . inſurer. would certain ly 
and without diſpute have been intitled to the whole premium, 
notwithſtanding that part of the riſque was not run at all. 
And ſo it is now, as N was entereck upon, and his 


a . Cf) i wh; 


riſque once begun. 


Mx. Tates, in reply, the entierty of contract i is no en! in 
the prefent caſe. For this voyage is, in” it's nature, diviſible: 
the voyage from Londen to Portſitontb is a. diſtinct voyage from 
the Voyage from Fru to Hallifax, 


In- ni dei t 1 | | 
; Tus 
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Taz denarting with convoy is the conditinn of the FF 
range. If the ſhip had been loſt between London and Portſmouth, 
the infurer muſt. indeed have paid the loſs: but the thirty chil- 
lings per cent. for that part of the whole voyage inſured, would. 
have been the er of * and a full conkideration 


for it- W | ste Mt . r wy 


Fenz, a ert of che ao fails, without. the default 
of che party inſuring. If the riſque be not run, the inſurer, 
in common juſtice, is not — to the er for in- 
ſuting it. LEED: hs 


THERE are two ordinances, (one of Konig ſbergb, and the 
other of S/ocibolm) which direct a return of the premium to be 
made, in cafes where the policy does not operate, retaining 
only a ſmall proportion of it (half per cent.) for the trouble of 
having made the inſurance. They are in Magens on Inſurances, 
val. 2. p. 190. 10. 785. of Conn ; I 2 * no. Te 
1071. of the city of Staciholm. und det . int 4g 


AnD this is a right and reaſonable rule. We only adds” 


return of the premium for -that 2 155 Weber g no 
„ been run. 54k „es 


24 


Loxp Mangel boring, brit Nated the caſe, *. I had not 
at the trial, nor have now, the leaſt doubt about this queſtion. 
. 


Tursz contracts are to be akon with 3 latitude : the 
ſtrict letter of the contract is not to be ſo much regarded, as 


{ * 4 


the object and intention of it. ES; | 


Equ1TY implies a condition. ** that the inſurer ſhall not * 
cieve the price of running a . if he runs none.“ | 


Tris is a contract without any confideration, as to the 


voyage from Port/mouth to Hallifax : for he intended to inne S 
that 
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that part of the voyage as well as the former part of it; and 
has not. Conſequently, the inſured received no conſideration 
for this proportion of his premium. And then' this caſe is 
within' the general principle of actions for monies had and re- 


ceived to the plaintiff's uſe, 


150 not go upon the uſage; for the age FAN is only 
That in like caſes it is uſual to return a part of the premium, 
without aſcertaining what part.” 


\Y ** 


Ir the riſque is not run, ad it is bs fa ke or even 
the fault of the party inſuring, yet 1 inſurer ſhall not retain 


the 1 


Ir has been objected, That the voyage dent Vin: ant 
part of the riſque being already run, the premium cannot be: 
apportioned.” But I can ſee no force in this objection- This 


is not a contract ſo entire that there. can be no apportionment. / 
For there are two parts in this contract; and the premium may 


be divided into 6 as it: were, to two 
voyages. 


Tus pratice Bews, © that it has been uſt, in uch lis 


cafes, to return a part of the premium; though the quantum 
be not aſcertained. And indeed the quantum muſt vary, as 
circumſtances vary: ſo r never can * deen fixed with 


any preciſe exactneſp. 


Bur though the quantum has not been aſcertained, yet the 
principle” is agrecable to * general ſenſe of mankind. 


Ms. Juſtice Deniſon was of the ſame opinion. 


Ir is moſt equitable, that the debate mould only retain 
the premium for ſuch part of the voyage as he has run the 
riſque of. The inſured has æ right to have the other part re- 
ſtored to him. And this is agreeable to the general principle 


of actions for money Had and * to the plaintiff's uſe: 
3, where 
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where the deferidint” cron * 5 to retalm it, he muſt refund 
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? Als. Juſtice Fote-declared bimſelf to he of the dad opinie, 
There is no conſideration for the remainder of the premium,; 
for the voyage from Port tſmouth to Hall; ifax, wherein no riſque 
wasThh by'the ĩufarer, who only inſufed the voyage with cdn- 
voy + therefore he Has no right to retain. = I for th. 
: 180 2. 18222 AJ. 4; e 

Ms. Juſtice Vi pd declared bis concurrence moſt clearly and 
ſtrongly. Head,” theſe kinds of contracts are by the writers 
on this head, called coptrafus iundminati: and the rule which 


they lay down er mw is, *« that they are to be en 


wined ſecundum. gag ef c 05 T >. 5 42:6M5 and ben . 


Tux Jury habe here mow — in to return part of the pre- 
mium, in füch cafes?” which is a ſtrong ptobf of the equity of 
the thing." Auch Bothiff can de more pos feaſtaable 


n en i beg EI 102 UL 1 21. * $1307 16% 
Ir che rifque was ance begun theiakured Gall not. deviate 
or return back, and then ſay—* I will go no farther under 


this contract. but will have my premium returned.“ 
2:7 nod esd 21 16d % 221 Bei zu T 


Bor upon Ab che there are $wo- diſunct points of time, 
in effect two voyagesy/which: were clearly in the contemplation 
of the parties; and only one of the two voyages was made: 


the other, not at all entered upon. It was a conditional con- 
tract: and the eons hes 6. 2 not begun. 


Tuxxzronb the' demie muſt decent „er upon this 
ſecond part of the voyage, the riſque ne never took place at all. 


Turs is — to what the writers on this owe lay 
down; and! is the right and Juſtice of the caſe. 15 


SAT TO. meg x, 
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Glover  againf Black. 3 Burrow 1394. Tright 
Term, 3 George 3. 


Policy of Inſurance on Reſpondentia Intereſt. 


Reſpondentia and bottomree Intereſts muſt be expreſily mentioned 
and Specified in the Policy; but ſpecial Intereſt in Goods may be 
given in Evidence, if the a0 of the Cafe ſhall admit of 
it. | 


The AF 19 G. 2. c. 37. never meant to make any Alteration in the 
Manner of Inſurances ; it's View wat to prevent wagering or 
gaming Policies, where the Inſurer bad no Intereſt at all. 


by” was a caſe reſerved at the fittings before Lord 
Mansfield, at Guildball, after Michaelmas Term 1762. 


Ir was an action on the caſe upon a policy of inſurance bear- 
ing date the 16th of December 1760, made on goods and mer- 
chandizes, loaden or to be loaden on board the good ſhip or 
veſſel called the Denham, whereof was maſter, Captain Villiam 
Tryon, ** at and from Bengal to any ports or places whatſoever 
in the Eaft Indies, until] her ſafe arrival in London :” which 
policy was under-written by the defendant for 200 /. for a pre- 


mium of 10 /. per cent. 


Tux plaintiff declared for a total loſs, 
Tux defendant pleaded the general iſſue. 


Tux cauſe coming on to be tried at Guildball, London, on the 


1ſt of December 1702, before Lord Mangield, it appeared in 
evidence, that the defendant under- wrote the policy and re- 


ceived the premium as ſtated in the declaration, | 
3 N * Tur 
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Tuar before the underwriting of the policy, the plaintiff 
had lent to William Tryon, the maſter of the ſhip, upon the 
goods then loaden and to be loaden on board the faid ſhip, on 
account of the ſaid William J Hon, the ſum of 764 J. reſpondentia; 


for which a reſpondentta bond' was F by r Try:n 
and one J pb ** to the . 


Tur bond was in common form; and recited « that the 
above pamed Apbenſu Glover had on the day of the date lent 
and advanced i unto the above bounded William 7 ryon the ſur of 
704 1. upon the merchandizes and effects laden and to be laden 

upon the account of the ſaid Milliam Tryon on board the good 
ſhip or veſſel called the Denham, of the burthen of 499 tons, 


'or thereabout, now in the 1 river of Thames, whereof he the . ſaid 


William Tryon is the commander.” nd the condition was, 


* that if the ſaid ſhip mould, with all convenient ſpeed, pro- 
ceed and fail from and out of the ſaid river of Thames on a voyage 
to any parts or E in the Eaſt Indies, China, Perſia, or elſe- 
where beyond t 

fail and return into the ſaid 1 river of Thames at or before the end 
or expiration of par -fix calendar months to be accounted 
from the day of the 

deviation, (the dangers and caſualties of the ſeas excepted ;) 

"and if the above bounden William 7 ryon and Ja pb Buſto/, or 


e Cape of Good Hepe, and from thence ſhould 


ate of theſe preſents ; and that, without 


either of them, their or either of their heirs, executors, or 
adminiſtrators, ſhould within thirty days next after the ſaid 


| ſhip or veſſel ſhould be arrived in the ſaid river of Thames from 


the ſaid voyage, or at the end and expiration of the ſaid thirty- 
ſix months to be accounted as aforeſaid, (which, of the ſaid 
times ſhall firſt and next happen) well and truly pay, or cauſe 
to be paid, unto the ſaid Alpbonſus Glover, his executors, ad- 
miniſtrators, or aſſigns, the ſam of 1008/. and-gs. of lawful 


money of Great Britain, together with 121. and 4s, of like lawful 


money by the month, and ſo in proportion for a greater or 
leſſer time than a month, for all ſuch time and ſo many months 
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as ſhall be elapſed, and run out of the faid thirty-ſix months, 
drer and above twenty months to be accounted from the date 
of theſe preſents ; or if in the ſaid voyage, and within the ſaid 
thirty-ſix months to be accounted as aforeſaid, an utter loſs of 


21 


and Nan 72 Buftol, or either of rb their or either of their 
heirs, executors, or adminiſtrators, ſhould within thirty-ſix 
calendar months next after ſuch loſs, pay and ſatisfy unto the 
ſaid Alphonſus Glover, his executors, adminiſtrators, or aſſigns, 
a juſt and proportionable average où all goods and effects of the 
ſaid William Tryon ; carried from England, on board the ſaid ſhip, 
arftf all other goods and effects which the ſaid William Tryon ſhall 
acouire during the ſaid voyage, and ſhall not be unavoidably loſt, 

then the above written obligation to be void ; or elſe to be and 
ſtand in foll force, virtue and effect. That on the 31ſt of March 
1760, the ſaid ſhip Denham was at Fort Malberough in the Ea, 
Hidies, within the limits inſured ; and had then and at the time of 
the loſs hereafter mentioned, divers goods and merchandizes on 
board het, which wete the property of the laid William Tryon, and 
of greater value than all the money he had borrowed. That on 
the faid 3 iſt of March 1760, the faid ſhip, with her lading on 
board her, was burnt at Furt Malborougb aforeſaid ; and thereby 


all the goods and merchandizes aforeſaid of the faid William 
Tryon were totally conſumed and loft, 


Tars proof being given of the plaintiff's intereſt, the jury 
found a verdict for the plaintiff, ſubject to the opinion of the 
court, whether, on this evidenee, the plaintiff was intitled to 
recover on this policy.” See the ſtatute of 19 G. c. 37. /eF. 5. 
whereby it is enacted, ** that all money to be lent on b9ttomree or 
at reſpondentia, upon any ſhip belonging to any of his' Majeſty's 
ſubjects bound to or from the Eaft Indies, ſhall be lent only on 
the ſhip, or on the merchandizes or effects on board of 
ſuch ſhip ; and ſhall be ſo expreſſed in the condition of the 
bond: and the benefit of ſalvage ſhall be allowed to the lender, 


3N 2 his 
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his agents, or aſſigns; who alone ſhall have a right to make 
aſſurance on the money ſo lent. And no borrower of money 
on bottomree or at reſpondentia ſhall recover more on any aſſurance, 
than the value of his intereſt on the ſhip or in the merchandizes 
or effects on board, excluſive of the money ſo borrowed. And 
in caſe it ſhall appear that the value of his ſhare in the ſhip or 
in the effects on board, doth not amount to the full ſum or ſums 
he hatli borrowed, ſuch borrower ſhall be reſponſible to the 
lender for ſo much of the money borrowed as he hath not laid 
out on the ſhip, or merchandizes laden thereon, with lawful 
intereſt for the ſame ; together with the aſſurance and all other 
charges thereon, in the proportion the money not laid out ſhall 
be to the whole money lent, norwidkſtapding: the ſhip and mer- 
chandizes be totally loſt.” 


Tris caſe was firſt argued on Tueſday- the 1ft of February 
1763, by Mr. Yates for the plaintiff, and Mr. Harvey for the 
defendant : and again, on 22 the 26th of April by Mr. 
Morton for the plaintiff, and Mr. Solicitor General (Norton) 
for the defendant. The counſel for the plaintiff inſiſted that the 
lender of this money had an intereſt in the goods, though they 
were the property of the borrower : the lender is the trader 
againſt the riſque of the ſea. Reſpondentia is an intereſt that 
may be inſured : and it is not neceſſary to ſpecify in the policy, 
« that it was a re/pondentia intereſt only, which is inſured.” It 
appears by 19 G. 2. c. 37. ſect. 5. that a reſpondentia intereſt may 

be inſured as merchandize ; and this infurance is upon goods 
and merchandize : here could be no fraud, nor is any pretence 
of fraud proved. If the inſurer had had a double intereſt; both 
of goods and of reſpondentia, the inſurance would have covercd 
both. They cited Godin et al. v. The London Aſſurance Company, 
where Meibobm and Tamez had both of them conſigned goods 
to Amyand, and both inſured ; and it was holden, that as each 
had a ſeparate intereſt, each might inſure. 


Tur 
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Tur counſel for the defendant inſiſted, that the lender of 
money upon reſpondentia has no intereſt at all in the goods that 
the borrower either carries out or may acquire in Indie : and 
conſequently, he cannot inſure them. 


Tur borrower had the whole diſpoſal of them: he was 
only bound to allow for the ſalvage, if any happened upon the 
loſs of them. The whole of the bond turns upon the ſhip's 
returning in ſafety. The lender has nothing to do with the 
goods. This therefore differs greatly from a mortgage, where 
the thing mortgaged is bound to the payment of the debt; and 
therefore a property in the thing mortgaged is veſted in the 
mortgagee, and he may inſure it: whereas the lender on reſpon- 
. dentia has no ſort of property or intereſt, either general or ſpe- 
cial in the goods. Upon Eaſt India voyages, five things may 
be inſured: vix. goods, reſpondentia, bottomree, freight, and 
the ſhip itſelf; but it is abſolutely neceſſary, that each be Parti- 
cularly ſpecified in the policy: and the reſpondentia intereſt in 
this caſe ought to have been ſo. For an inſurance on a ſhip is 
no inſurance of freight, though it be the fame ownet : much 
leſs is the general inſurance oi goods, the property of one per- 
ſon, an inſurance of a reſpondentia intereſt of another perſon. 
An inſurance'on goods can only mean ſuch intereſt as the pro- 
prietor of the goods had: and here the property and poſſeſſion 

bath remained in Septen Tryon only. 


Tur acdiv-wilges ought to be apprized what it is that he 
does inſure: and it is extremely eaſy for the inſured to ſpecity 
this particular intereſt. But the inſurer cannot otherwiſe be 
apprized of it; and it would be moſt unreaſonable that the in- 
ſured ſhould avail himſelf of a concealed particular intereſt, un- 
der a general expreſſion, contrary to cuſtom and uſage; 


| THERE is a ſettled known form of inſuring the reſpondentia 

and the bottomree intereſt ſpecifically and nominatim. And this 
is the very inſtance of ſuch a claim as this, except that of one 
3 Mr. 
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Mr. Edwards, of a loſs founded upon a reſpondentia bond: 


but herd the inſurets refüſed to pay it;“ ind E ufd 8 
quieſceR83* and received —_ his — ü 7% ,t. gz: 


e iS ALUP AU Daten 

Tux cuſtom of all Cine is to mention 5 thing in- 
ſured preciſely: and a ſtrong reaſon why it ought to/ be after- 
tained;- is becauſe the courſe: of returning the premitith}' or 
part of it, differs according to the different nature of the thing 
inſured. The under- writer returns to the inſured fo much of 
the premium as there was, in fact, no bo 1 upon"! Hut 
there would be an end of all chance of that, if the lender of 
money on reſpondentia could inſure it as goods: for, if the ſhip 
came Home ſafe, he might receive his whole premium back, 

upon [he wing © that he Had no goods on board; and yet might 
keep this his reſpondentia intereſt in petto, to claim upon it, in 
cafe 'the ſhip ſhould be (as it was here in fact) joſt. There- 
fore proof · of a reſpondentia intereſt only, is no evidence to ſub- 
ject the inſurer to the payment of the moſſey thus ptetended 


to be inſured by the lender, without ſpecifyi 1 $7 it, erty 


AccorvinG to the latitude here ade Lad aa 
make his election after the event; and it would lie quite open 
to fraud and uncertainty, if he ſhould be left to declare in fu- 
ture, what it was that he meant to inſure, after the event 28 


happened. This cannot but be introductive of fraud. 


Nay further, this is a fraud. TI money lent {4 to " 
repaid on the return of the ſhip to the port of London; the 
riſque is at and from London to London: whereas the.preſent 
inſurance is only * at and from. Bengal to Landun; which 
is enough to anſwer for the ſafe bringing home of Glover's goods 
from India : but was only an inſurance of half his reſpondentia 
intereſt; as an inſurer on reſpondentia runs the riſque: of the 
whole voyage. 


1% g A 10 bd t52/7 anon 
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THEREFORE it never was originally intended tor-inclade the 
reſpondentia intereſt in the preſent policy; So that here is an 
apparent . * the face 5 the policy. 


By 19 G. 2. c 37. (which was made to prevent wagering 
policies,) the inſured ought to have an intereſt on board, equal 
to the ſum inſured. In reſpondentia inſurances there is always 

a clauſe that the reſpondentia bond ſhall of itſelf be a proof 
that there is ſuch: an intereſt on board: and the premium is 
accordingly. - Many inſurers will not eee och 
reſt at all: and that very circumſtance. proves that ĩt ought to 
be ſpecifically named. In caſe, of. a general average, the inſu- 
rers of .a reſpondentia intereſt never contribute: the average is 
always contributed to by the inſurers on the goods, In Godir's 
caſe, both the inſured had a property in the goods: but that 
caſe is by no means a e ce * A WEI intexeſt can 
be inſured. as goods. 0 . IN 5e 


THEREFORE they concluded that the plathiiff ca cannot recover 


upon this, policy, without ſhewing ſome intereſt 9 6990p, 


1 11900 


faid this was | the 


„ 1h, Une 


Tun Counſe! 1 for. the 


| laintiff, 3 in h. 
plaineſt caſe poſſible. 1 


BxrORE 1 Geo. c. 37. Any man might u been inſiſted, 
though he had no "il all. Since that act, it is neceſſary 
to prove an intereſt. | 


A reſpondentia intereſt is an /jnrerett: and there is no mote 
reaſon for ſpecifying this intereſt, than ** E the Ferti- 
cular forts of en n 1 


Tur plaintiff was ee the . oy he hive 
proved his loſs. - 


Tur under-writer could not have been in a better caſe, if he 
had known what ſort of intereſt the plaintiff had, than if he 
did 
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did not know it; nor could he have expected a larger pre- 


miiim”" If may perhaps ſometimes be-the intereſt of the reſpon- 
— to name it in the policy: becauſe it frees from 


wo and he is yet intitled to the benefit of * 


'* As to fraud The lender might hays-(been Gatisfied- 0 Hand 
his ouin inſurer outwards, and might afterwards ſee en to 
inſure his intereſt home warde. ee ee eee 


— r no.Fapd — nor was — „ leaſt ab to 
any; therefore e Gal be preſumed or imagined. | 


Tus court took ſome time to think of this caſe. And now 
Lord Mansfield delivered their reſolution ; which, he ſaid, they 
had very fully conſidered. da * 


"Ys owned, "that at the trial; and alſo fince, upon the argu- 
ment here, he did lean to ſupport” this inſurance, And his 
reaſon for ſo doing was, that he was ſatisfied 6f it's being a fair 
inſurance: and that the doubt which bad ariſen upon it was 


only occaſioned by a flip in omitting to ſpecify (as it' was inten- 
ded to op! been done) * 1 this WAS a reſpondentia A F 


I 7 "+" + *IO x . 


7 4t+ , * 
* 
* 


Taz 955660 of e this in urabge it it could hte 
been ſapported, was a clauſe of the act of 19 G. 2. c. 37! vis. 
the' fifth ſection; which rums in theſe words, That all and 
every ſum and ſums of money to be lent on bottomree or at 
reſpondentia, upon any ſhip or ſhips belonging to any of his 
Majeſty's ſubjects bound to or from the Eaſt Indies, ſhall be 
lent only on the ſhip, or on the merchandize or effects laden or 
to be, laden on board of ſuch ſhip; and ſhall be fo exprelled in 
the condition of the bond : and the benefit of falvage ſhall be 
allowed to the lender, his, agents or aſſigns, who alone hall 
have a right to make aſſurance on the money ſo lent.” 


. 6 "4 


Ax no borrower of money bn bottomree or at reſpondentia 


as aforeſaid, ſhall recover more, on any aſſuranee, than the 
value 
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enth. an the thiy or in the merchandizes of eſſecis 


laden on hd of ſych pe erg af the money. Are. 
ed: and in caſe it ſhall appear that the value of his ſhate in the 


ſhip or in the merchandizes-er- e ſſaſte laden an board, doth not 
amount to the full ſum or fums he-hath borrowed: as aforeſaid, 
ſacky borrower fal bo refponiible to: the lender foe ſa mach of 
the money borrowed, a hoch not laid out am the tip ar 
menchandizes laden thereon; with lawful intereſt for the fame, 
her with the affurances. and all other charges thereon, in 
the proportion che money not iaid out ſhall bear to the whole 
money lent, notwithſtanding the ſhip and merchagdinns be to- 
tally loſt.” Now this act, to the purpoſe of inſurance, con- 
ſiders the, borrower as having a right to inſure only for the 
ſurplus Vile, over and” above the mone 1 has borrowed on 
 bottomree or at te —— And * tia or 
on dae . ay pre be kid's to have à Hen. 
TEL ns var Garldf &, wel: a more particular eon- 
Beenden, W ' that & is act of partiathent never meant or intended 
to make any, alteration in the manner of inſurances.“ It's view 
Ke to to prevent 84 K üglot wi vigering olicies, where the infurer 
5 ad ng. intereſt , - "Arid if the Ender of money at refÞ6n- 
"Jentia was to be at iberty 05 "\aftits for mote than his whole 
intereſt, it would be a gaming policy: 'f6+ it is' obvious, that if 
he could inſure e hig. ceſpondentia. inte- 
.reſt Heſiden. this. k. Ao 5 reg la- 
boſe unter. ud f ttt 2376 4 Br. „Notar tg ov 


Tur a 6 conſiders the 'form « of the n Jul as they fiood 
before. the making of it; and provides, that on all actions 


brought on policies of aſfurance; the plaintiff or his attorney ot 


agent, ” ſhall, within Mtn d al og Ae reifuired by 
the defendant or his cr Agenti *etlire in Wrieing 


«« what ſum or ſums he hath aſſyred. or cz ed to be aſſured in 
the whole; and what ſum he hath x4} es 4 2 at Telpondentia or 
bottomree for the voyage or any part of the voyage in queſtion, 
in ſuch ſuit or ation,” And in deſcribing reſpondentia inte- 

30 reſt, 


% 


reſt, it gives the lender alone a right to make inſurance on the 


money ente Fg beck dle en practice. u loc 
His Lordſhip ſaid, he. dud lpoked into the practice: and he 
Found that bottomree and reſpondentia are a particular ſpecies of 
ib farande A there und- fMv v -takdh dae partituler danny 
Batfötl. And he Womd-nör H Wen N m ind anꝶ weiter, 
ſotelze Ur Abmmeftiek; at thäx the vepohdentia. creditot may in- 
ſure upon the goods, as goods.” Aad in this uery caſe, the 
endo Rte en: > ef 
5 1} 10 notniqu 213 101 iii int bio. Sil d 
{L303 10 ( %%%õ%ο f 101 1dguord 9159 2: no uo as rw 
Hi Rechired;" that he faund, by talking with intelligent, per 
Lins very cn rſünt in che kuoledge and practice of inſu · 
dancesg Hat they-al Ns o me ii reſponderitia intact when» 
ever key che. ihre it. This their peeſrnt determination 
would not; he flid, interfere with that of Calin (tial, v. Len- 
an Aſſurance; Company, with regard to a lien on the: gods; be- 
tile bas kind:of intereſt has taken u partiqular dengtpinatian. 
Ir Mikkt bei greatly inconvenicas29;ihtroducs a practicg;.con- 
ra} to general age. Aud there may be: ſame opening to 
fraud, if it be not ſpecified. t:b54:mbs av, li dee «hh 


s declared che ground of the preſent reſolution to be this— 
That it is eſtabliſned now, as the law and praRtice of merch nts, 
that reſpondentia ang, bottomree muſt be mentioned wt Dal 
fied in the poliey af joſurance.” But he declared, at the fame 
time, that they did natinzean to determine generally © that, no 
ſperial intereſt. in goods may be, given in &vid nee, in other 


caſes'than thaſe of eeſpoadenzia and batzgmmree,, it. the, crcum- 
Rances of the caſe-(halliagmat. of it.. ,, 10] ew n Br 
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TE Deck on 1 61 4 "if = oi 5 ab aog On 
before Lord Manyfels, or 3 1 EZ Ne "cor. ke 
was an action on the caſe brought for the recovery of a total 
loſs on Mey ofiimſyrarice maden gods ad mgcchandizgg on 
boart! the ſhip Dh Fl at and fram dVYortb Bergen to any 
potts of places whatſooger; until» kev fafn. ati xabꝭ in Londen, It 
Was aiHigerielitentheg—e4W arriited neutral, bipand: property.” 
The deferidant®undetowrote the faid policy for, 2 50. on the 

diy 6£:Seftembet:25623: The daſendant having pleaded the 
gener IR, and paſt inco conti the premium reeived by him 
for the fart infurunde this xauſe came on ta he tried ag Guild 
Bll; London, Of! the arte day df Mary: 17635 before Lord Mans: 
field : when it was admitted that the: plainti® had intereſt on 


boarg 1 the W to g * c Bs to wit, to the amount of the 
e Nee ſo 
ne 1 an ard Haro Wer Merndbphiliie fromi N 
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4275 — SHE at London tocecditis: on her 
507 7 Mag the forte bf winds And ſtormy weather \vrecked; 
. Ad Wü in tab Nas e 2 goods and. mor 
5, 2750 "theteby"whotly oſt. 2MIvaves ctprefily Rated, 
PAP #; dt ven Called the Dp cab aud before 
the time ſhe was loſt, were dt nen ẽ,- c w arrantteil 


by the faid policy.” The queſtion, therefore was, “Whether 
the plaintiffs can, under the duch Attances Bt hib Gale, retdver 


in this action.“ 
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Ms. Wallace was for the plaintiff, and Mr, Yates for the de- 
fendant.” But Lord Mansfield Topped Mr. Yates; and ſaid it was 
too plain to argue this was no contract: for the man inſured 
N roperty, and this was not neutral property. — = 7 

givs pa ment lor the Uefendint. en 
57 as gay W. „ 4, 
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cumſtances, it was agteed that all ſhould: be bound by 
d verdict given im ohen and verdict was given in that one, 
for the plaintiff. But — — oe 
en trial; which he afterwards obtained. | 


ana % 5 Hs! RET 78 1 1424 al. 2 15 WM 
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other cauſes. that the reſpective Nefendants ＋ pay their 
money to the plaintiff purſuant to their agtetment:· he having 
obtained a verdict in the cauſe already tried. But the court 
were clearly and unanimouſly of opinioh, that a e6riſent! © to 
be bound by one of many cauſes upon the ſame queſtion, means 
ſuch a verdict as the court chinks ought to Pere as a final de- 
termination of the matter. "That ia the in the preſent Caſe, a terial 
circumſtance was concealed from the inſurer,.. by A the Bea, 


and therefore the whole contract was void ; and the + coürt had 
— e 


Noruino taken by the motion. 
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An Athen on the Caſe: up bites nfs 
Society for the mutual e. yr otber”'s We pitt 


HE agreement was, that when — 6 often as any of the 
+Ahipe-wheeriag' an of th: amber of this !ſotlery Thad 
— ſhouldebrilaſt;, ah oft ſhouldventaribute to furh loſs. 
But every member was obliged to prove a property of 500 f. in 
a ſhip : and if qe would ceaſerto bein her, b 'was: obliged 
— —— nonce. ! The plaintiff ſhewed that he had 
the gegui perty in a ſhip, and berame ia member and 
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* q a 1 "this ee and joinder in demurrer. | 
oe” Vs: Wald, "for os defendant, argued that ths! ſtipulation 
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| betuen the pint 1 efendint was at an end, as ſoon 
as ah plaintiff ha had diſpo bis property in the ſhip: and 


5 3 prove agreement "with 'the purchaſer of it, without the 


"conſent of the ſociety, is no more than his own. private and 
perſonal inſurance made to the purchaſer. ell bo; Hs a 2h It 


Ma. turf, contra, for the plaintiff, argued, that he ought 
to recover; both upon the words of the agreement, and within 
the equity of it: for he had not ceaſed to be a member of the 
Bo | ſociety, 
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ſociety, nor could ceaſe to be fo, without giving ſix months 


notice. Therefore he remai bound to contribute to. 
168919Þ the eit nt ods, tbe Fah drs 8000 f. 
contribute to his. And qe ſtood as à truſtee for the perſon to 
whom he had ſold his intereſt in the ſhip: it was not N 
thit H God Cohtinbe te AbRd it 1H his HF dt. Of N 
Aidihed-coptriButdry to the loffes 5f dhe Uther rrlefrübers, As he 
had Hor given fix mönthb notice of his cealifg td be One- 

21 Und Leal s en ger e Nos oh Ai 
Ma Aullarrs ih reply; urged that vas the\propertyswas'\out 
of the plaintiff at the time when the loſs kipganedarho\eeuld 
take no benefit of the articles of mutual inſurance amongſt the 
tictnbers of tle fly” Por, the parting with his Ipropedhty 
in'thefhip was Als OWã act: (and if he remained" cbntlibutöry 
to the fade orherimentbett that aroſ6 froth His I 
* in not $Iving tie fx DH notice; ab Hertie tes bed 
qu Hin tt live def, inne yd bone a] av 
zun ꝛ89 , gfi't ot vitmnihio dt ai 28 vor 3 
Bor dhe court were of opinion, that as: be conti 
trĩbutorq to thgaloſſes af the athats. at the very tima w hen this 
lo happendd/[itiwas hubguſt ant.:equitable; and w,mithin the 
wurd nnd mcaringfof / the agreement;- that they: ſhould loqnttĩ ⁊ 
bute to his. Hd ſtill had atintereſt in the ſafety df the ſhips 
He had not parted with all his intereſt, init; hut continued 
intereiſted ganad:thib lo dyn 12bay 99419v6 mort 2971} D mu 
tiny ww 3h ebavoq 29nds Tobnu 59812v8 Mon? 997t eto 
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Wards, arg. not  (Gonditigns But am Riveprionn ths 
liable to all Lofſes arifing from the Ship's being ſtranded, r- in 
melledſes ulare there aa general oAverater: Hut ut partial 
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Hs was ap aRion, pn the cafe brought, pan. ple f 
I ainſurance. For, the recayery. of; 50% 19 g 4. rr cut. 
being the damage ceceived by a cage of, wheat on; — 
Baſc aura, inſmed iat andefrom. Lancaſtan to Rottendem; which 
wheat was valued, by agreement, at 305. er quarteg. The 
policy was. in. the ordinary form. The premium was five 
per rent. And in caſe of loſs, the aſſured to abate two. 
furl rent. And the aſſurers to be free from average under thtes 
pcdunde q cchr. unleſs general dhe vthip ſhall bea nd edi 
Ther polidy was/thias un,hm written iN. Corn und filbure 
wamanted free” from aberige, unleſi geberal, or the ſhip- be 
fgrandedo> Sugar; itobaceo hemp, flax, hides and 'ſkins,! are 
warranted free from average under five pounds per cent. undb all 
other, free from average under three pounds per cent. unleſs 
general, — — Warranted well in port the 


_ 7258 day .of ne The defendant under-wrote 
policy, for X 20th: N 1760. 


Tux defendant having pleaded the general iſſue, the cauſe 
came on to be tried at Guilaball, London, on the 1 5th of Febru- 
ery 1764, before Lord Mansfield. 


Tux ſhip, with her cargo, being wheat belonging to the 
plaintiffs, failed from Lanca/ter, the 21ſt of February 1760. 
Atte r departure from Lancaſter, and before her arrival at 
1 | Rotterdam. 
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Rotterdam, to wit, on the 22d day of February 1760, failing 
and proceeding on her voyage, ſhe met with a violent ſtorm, 
ad" e by «ad through Ks force ef Winde zu flormy 
weather obliged to cut away and leave her cable and anchor, 
for the ſafety af the ſhip and cargo; and was alſo greatly damaged, 
and obliged to run to tho ſirſt port (baing+Livirpeol) to refit ; 
and that the eNpen of refitting che hip amounted to. 38 4. 15. 
per c. Thatthe hatdhes . of the ſaid ſhi pere not opened at 
Liverpool: but >the" (hip, being refitted, on tlie day February 
1660, ſalled from Ereoyrpeel for Rotterdam with the cargoy»and 
arrived there on the day of February, and * 
of wheat, That upon ptiloading the — it appeared 
"Ha receive Udi by the (ata! (bt mi; to the eee 
191. 8 . per cht, The ſingle queſti6n was '(8p6n"the d. 
conſtructich and thelnihg of the words -“ free from avei 
unleſs general, or the mp ve winde 49) «+ Whither che 
riffs can, undet᷑ ĩhe circumtantts b this caſe, fecöber Ihr iis 
action, for the damage of 567. Ty & 84 Per" cine, (che 380 4" fg. 
RE: not being Siſputed. _ parts b ms. rant 
| 35,33 10-1 itt & o) eng]: $3; baA 8560 VA 
"On Fade ugtk f Alvy:taſt, . Muir; — 
ey the inſured.; ''and>1Nirc , dr the vdelendaiits, 
che undes writers. ME. Duming's:argement tended, imgeneral, 
to ſhew that theſe words amounted. to u condition; wich con- 
dition would render ãt free from average, unteſs in two events, 
pig. a general auerage, „du th ſtraming of tha ſhip : but if 
either of theſe twa events Happened, then ito de!liuble to ave- 
rage. Whereas Mir. Morton endeavoured to ſhew, that they 
ought to be conſidered as an exception only: diz. to be free 


from ayeroge in all other caſes but theſe two. 
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— Dota geen the. fact : U We e auf © andi chat the 

ſhip was obliged to cut away her cables, and deave her anchor: 

and that the wheat was greatly damaged; and that the 2 
| 2 on the wheat, v would ogy proportl oft J 0 fer 
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3 7. : %, a tn) 
Nerruza Gde cited apy common, le. caſts «Mr. Duming. 
aid, that this clauſe now in queſtjon, as49-it's conſtruQion ahd. 
meaning, was, firſt introduced, about the year 1749: before 
— time, he (aid, inſurers were liable to evety injury that 
ppsned to, the goods, inſured- int ad 0 001,07 woniddo hn 
» 8; 8; 0) bv10v0ms mt af. gntmeo 10 20n9g4s ot ech bar 
Tie glauſg or memorandum, was introduced. be. fad, 1% de- 
liver,theynſucers fram ſmall averages ; and vas thought to be a 
ng yy G atzaining that end, than adapting the hmmium 
—— rt wy it might haypen g be m 
liable. 40 perich gr, ſuffet , (which method would: have 
— the policy, to complicated: and which, the Durch. badlat 
ficſt tried, but afterwards: altered.) He ſaid, chat both the 
inſures, anqͥ, inſured pught t teſort to, the body of the policy: 
from hays the meaning gf the parties would appear to be, 
« That no, average under three pericent. ſnould be demanded 
upon ſome gommodities, nor under five ber cem. upon others; 
and that corn and fiſh ſhould be ſubject to no average at all, (as (a 
being more periſhable and damageable commodities,) unleſs in 
one of two daſes, wat hte .therouthonld happen à getieral 
one, or that the ſtup be ſtranded. General average muſt ariſe 
from ſome act done to avert great danger, or ſome diſtreſt, 
where part is deſtroyed, to ſave the whole; and therefore all 
oughi to oontribute. Here was a general average, within the 
true meaning and ĩntention of this policy. "Ordinances of France 
1681. A6. 3. cop 0p481: ,iHere,; one of the events has hap- 
pened; namely, a general average ; and'therefore the warranty 
free from average, cannot take place at all, in this caſe. ' 
Mr. Morton argued, that the meaning and intention of this 
policy was, that the inſurers ſhould not be anſwerable for any 
partial Je or damage to the goods inlured The words in 
| queſtion carry a pl ain and obvious ſenſe and are an exception 
out of — 2 Their conſtruction ſtands upon it's ow 
bottom. A Feneral average is a general *contribiition" of the 
3 P. owners 
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owners of the goods on board, (where part is deſtroyed, ta 
preſerve the whole,) in proportion to their concern. If an- 
other man's goods had been thrown over-board to fave the 
whole cargo, the owners of the wheat muſt then have been 
liable to general average, in proportion to the value of their 
wheat. If the ſhip had been ſtranded, the inſured might have 
abandoned, Upon a general average, the inſurer ſtands in the 
place of the owner of the goods: and upon a total lofs, he is 
intitled to what may be ſaved. An average Is a contribution by 
-non-ſufferers, towards the Toſs of thoſe who have fuffered for 
the preſervation of the whole. But there is nothing in the 
preſent caſe that can render the inſurers liable to an average of 
571. per cent. on this wheat thus inſured by them. They are 
liable only to the general average ariſing from the loſs of the 
cable and anchor: they cannot be liable to à double general 
average. | ec 


Mx. Dunning, in his reply, obſerved, that this could not be 
conſidered as an exception ; becauſe it was not part of what had 
been before ſpecified. Ulterias concilium. 


Tu1s caſe was argued a ſecond time, on Tueſday the 26th of 
June 1764, by Sir Fletcher Norton (attorney-general) for the 
plaintiffs, and Mr. Serjeant Burland for the defendant. Sir 
Fletcher firſt obſerving that, ſtrictly, the plaintiffs would be in- 
titled to recover upon the general average, yet acknowledged 
that the queſtion meant to be left to the court, turned only 
upon the conſtruftion of the words in the N. B. at the bottom 
of the policy, free from average, unleſs general or the ſhip be 
ſtranded.” And he contended, that the true conſtruction muſt 
be this That wherever there is a general average, or in caſe 
the ſhip be ſtranded, all other partial averages ſhould (if either 
of thoſe two events happened) be let in, upon theſe periſhable 
goods; juſt as if there had been no clauſe of freedom from 
average, at all.“ Such clauſe meant nothing more, he faid, 

than 
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than to guard the inſurer againſt ſuch inherent loſtoas might 
ariſe from the nature of the commodity inſured: It means, 
that the inſurer ſhall be free from all ſuch petty loſſes too, as ne- 
ceſſarily ariſe in the courſe of the voyage. But it can never 
mean to diſcharge the inſurer from ſpecial. injuries by ſtornis 
and winds, or from all average-lofles ariũng within the ordĩ- 
nary perils of the voyage; or that, where there is a general 
average which the ſhip, fraight and cargo, muſt all be contri- 
butary to, he wauld:only be liable to that, be it ever fo trifling 
and / inconſiderable. For this would, according to this narrow 
conſtruction, run little or no riſque, nen of periſh 


able goods. 


He aſſerted, that the practice of merchants, and the deter- 
mination of courts of juſtice, were (both of them) agreeable to 
the conſtruction that he contended for: and moreover, that 
the premium taken upon theſe inſurances bore proportion to 
this greater riſque, He mentioned a. caſe before Lord Chief 
Juſtice Ryder, in 1754, between Contillon and The London Aſſu- 
rance Company, upon an inſurance of corn, with ſuch a clauſe - 
as this is : and, the ſhip being ſtranded, the plaintiff (the in- 
ſured) recovered an average loſs of about 80/. per cent. for, Lord 
Chief Juſtice Ryder, and a ſpecial jury, looked upon this as a 
condition ; and that by the ſhip's being ſtranded, the inſurer 
was let in to claim his whole partial average loſs. After which 
determination, that company (he ſaid) had altered that clauſe 
in their inſurances, by omitting the words or the ſhip be 
ſtranded.” Where the hip is ſtranded, the damage may hap- 
pen to be ſuch as would render it impoſſible to diſtinguiſh how 
much of it ariſes from the ſtranding of the ſhip, and how 
much of it from the periſhable nature of the commodity. 


Mx. Serjeant Burland, contra, on behalf of the defendant, 
contended, that theſe words were to be conſtrued as an excep- 
tion, not as a condition: the inſuter is not to pay any average 

at all, unleſs in caſe of a general calamity. It is a general dil. 
| TH charge 
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: charge from all average whatſoever, except in two caſes par- 
ticularly ſpecified : (which two ſpecified caſes are quite diſtin& | 
and unconnected.) The general contributions, and particular 
average have no connection with each other. The ſtranding of 

. the ſhip is conſidered as a total loſs: and the inſured may 
abandon. He alledged, that the premium was paid in pro- 
portion to his conſtruction, and not to Sir Fletcher's. Sir Flet- 
cher in reply With regard to the premium the premium 
here taken was adequate to the common and ordinary premium : 
therefore. ſo alſo ought the riſque to be. Whereas, upon their 
conſtruction, the under-writer would be upon a better and 
more advantageous foot, upon inſuring periſhable goods, than 
upon inſuring bale goods, though the premium he receives on 
each is the ſame. Here is a connection between the average- 
'leſs-in-particular, and the general average; for, the ſame ſtorm 

that occaſioned the general average, was alſo the occaſion of 
the particular damage. Thus far, indeed, is true, but no 

farther; “that we could have had no claim to any average 
at all, uuleſs one of two. ſpecified cafes had happened.” But as 
one of them has happened, we are thereby let in to claim par- 
ticular average. ' 


Tux caſe was ordered to ſtand over for the opinion of the 
court; and on the 10th of Fuly 1764— 


LorD Moansfeld delivered it to the following effect: (after 
having ſtated in the cafe, he repeated the obſervation and ar- 
gument inſiſted upon by the counſel on the part of the plaintiffs,) 
That the warranty to be free from average ought only to take 
place, if neither of the two ſpecified events ſhould happen; but 

| if either of the two ſpecified events ſhould happen, (if either the 

| | ſhip ſhould be ſtranded, or any thing ſhould happen which 
| created a general average,) then the warranty to be free from 
average was diſcharged.” For it was argued and infiſted upon, 

by them, that the words were in the nature of a condition; 

but 
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but they are not to be conſtrued as a conditian, in the feos 
that the counſel for the plaintiffs would have it underſtood. 


PoLiciss of inſurance, according to their preſent form, are 
very irregular and confuſed. An ambiguity ariſes in them 
from their uſing words in different ſenſes, -particularly in the 
uſe of this word average ; it is uſed to ſignify contribution to 
a general loſs ; and it is alſo uſed to ſignify a particular partial 
loſs. 


Sis Henry Spelman, in his Gloſſary, under the word ' ave- 
ragium, ſays, ** It is detrimentum, quod vebendes mercibus ac- 
cidit ; ut fluxio vini, frumenti corruptio, mercium in tempeſtatibus 
ejeftio : quibus addunter vecluræ ſumptus, & neceſſariæ aliæ im- 
penſ#. De averagiis mercium & navibus projectarum diftribuendis, 
wvetus habetur flatum, non imtreſſum, cujus exempler apud me extat,” 


(For my own part, I never met with that ſtatute.) Whether 


it be conſidered in one or other of theſe ſenſes, it will not ſerve 


the turn of the plaintiffs in the prefent cafe. For, if it here 


ſignifies conttibution, the inſurer is to be free from contribut- 
ing, unleſs where the contribution is general. If it fignifies a 
loſs, then plainly it is warranted free from all particular loſſes. 
The inſurer is liable to all loſſes ariſing from the ſhip being 
ſtranded, and in all caſes where there is a general average: but 
all other partial loſſes are excluded by the expreſs terms of the 


policy. 


Tur London Aſſurance Company, do, in all their policies, 
leave out the clauſe about the ſhip's being ſtranded ; and only 
ſay, © free from average, unleſs general.” 


Tun word unleſs means the fame as except ; and is not to be 
conſtrued as a condition, in the ſenſe that the counſel for the 
plaintiffs would put upon the word condition. 


Tus 
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Tur words free from average, unleſs general, can never mean 
to leave the inſurers liable to any particular average. 


IT is clear that the plaintiffs ought not to recover ; and: that 
the judgment ought to be for tho defendant. 


Jupoment for the defendant. 


Minetons again// Athawes. 3 Burrow 1592. Mi- 
— chaelmas Term, 5 George 3. 


An. Aion by « Shipuright for Work done and - Materials. provided, 
Fer a Ship that was burnt in his Dock before the Repairs were 


FT HIS was an action by a ſhipwright for work and labour 

L done, and materials provided in repairing the defendant's 
ſhip... And the queſtion was, © whether the plaintiff was en- 
titled to recover, under the following circumſtances,” 


Tux ſhip being damaged, was obliged to put back, in order 
to be repaired in dock ; and was to have gone. out of the dock, 
on a Sunday: in the interim, vix. on the day before, and when 
only three hours work was wanting to complete the repair, a 


fire happened at an adjacent brewhouſe, and was communicated 
to the dock; and the ſhip was burnt. 


N. B. It was the ſhipwright's own dock; and the owner of 
the ſhip had agreed to pay him 5 /. for the uſe of it. 


Tunis caſe was argued on Tueſday the 13th of this month, by 
Mr. Murphy for the plaintiff; and Mr.. Dunning for the de- 
fendant. 


FoR 
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For the plaintiff, it was inſiſted that he was not anſwerible 
for this event, which happened without his negle& or default 
unleſs there had been ſome ſpecial undertaking. 


INDEED, a tenant is bound to provide the landlord as good a 
houſe, in caſe of it's being burnt, if he covenants to deliver up 
the houſe to him again, in as. good repair as it was then: upon 
ſuch a ſpecial undertaking, an action would lie; but not other- 
wiſe. Dackor and Student, dialogue 2. chap. 4. 


In the caſe of waggoners and common carriers, they are 
bound to anſwer for the goods againſt all events, but acts of 
God, and of the enemies of the King. 2 Lord Raym. gog. 
Coggs v. Bernard. 1 Strange 128. Amiens v. Stevens. And a 
gaoler is excuſable from eſcapes in theſe caſes: ' 1 ND. Abr. 08. 
pl. 5, 6. And in like manner where it is the act of God, the 
perſon who has the cuſtody of another man's proper is 
excuſed, 'd 

Tur plaintiff here was a geneneral bailee only: "Therefore 


not chargeable. 1 I. 89. He was obliged to keep it as he 
would keep his own. 


THe caſe of Coggs v. Bernard in 2 Lord Raym. oog. U 
Southcote's caſe in 4 Co. 83. 


Even a pawn remains the property of the original owner. 
2 Str. 1187. Sir fobn Hartopp v. Hoare : the plaintiff was con- 
ſidered as a mere bailee, for ſafe cuſtody only. 


In inſrintes inade by merchants, it is uſual to inſert docks. 


Tux men were on board of this ſhip, (Rough that makes no 
difference.) 


Tux plaintiff therefore was not anſwerable * the loſs of the 
ſhip: and if the plaintiff be not liable for the lofs of the thip, 


he 
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he is entitled to be paid for his work and materials; the ma- 
terials muſt be conſidered as having been delivered. The mer- 
chant always pays 5 J. for the hire of a dock: and ſo he agreed 
to do in this caſe : and theſe materials were delivered on board 
his ſhip in this dock, | 


WuHen tithes are ſet out, they are thereby veſted in the _ 
ſon ; ahd he may maintain treſpaſs for any injury done to them. 


Tun defendant might have fold this ſhip while it was in the 
dock, and theſe materials would have been part of it ; the fix- 


ing them to the ſhip was a delivery of them. The adjun@ muſt 
go with the ſubject. 


| Ds. Cowell, i in treating of the various modes of acquiring pro- 
perty, is of this opinion. 


Mx. Dunning, contra, for the defendant. 


Tux queſtion is, Whether the plaintiff is intitled to be paid 
by the defendant for that work and labour from which the de- 
fendant neither did nor could reap any advantage.” 


Tux plaintiff was obliged to re-deliver the ſhip ſafe ; having 
undertaken to repair it. 


Tux defendant has no benefit from the plaintiff's labour or 


. materials ; neither was the plaintiff's undertaking completely 
performed. 


CARRIERS and hoyren cannot be intitled to be paid for 
carrying things that periſh before they are delivered; nor jewel- 
lers for ſetting a jewel that is deſtroyed before it is ſet ; fo 
a taylor, where the cloth is deſtroyed before the ſuit is finiſhed ; 
ſo of any unfiniſhed incomplete undertaking, 


As there is no expreſs agreement to ſupport this action, the 
court will not imply any. 


I Mz. 


1 1 


Ms. Murphy in reply—As | to the defendant's not having had © 
the benefit of the repair, there is no reaſon why the + 
ſhould not be paid for his work and labour and materials. 


DicesT, Title de Negotiis geſtis. The defendant might bee 
inſured his ſhip. 


NorTriNG. can be due to a carrier or e dil che delivery 
of the goods at the deſtined place ; but theſe materials were de- 
livered, and the work and labour actually dons nn 

f 14 has - asd 
© Spppose a horſe, ſent ton Kurier ads becuned,cie burnt i in-the 
ſtable before the cure is completely elfeed: hall not the f- . 
dier * Paid for what he : Has Wh. doge da 


A —— hong if the — is verges by the a 6 
God, ſhall recpver the money | lent, 


9 * 


ny Magd be is a deſpenite * * Ader | 
(though compaſſionate :)* I doubt it is: very difficult fofthitif to 
maintain his point. Beſides; rr e for 
the uſe of the dock.” * nn 


38 Juice Wilnac—Sa that i it is ne! a horſe That a e et. 


» P 


was curing being burnt. in the owger's a ſtable. 


Mx. Attorney Generar being retained” to argu e * the . 
fendant The court offeted to hear a ſecond Aren dees him, 
if he thought he could maintain his caſe ; but ſeemed to ** 


it wude be a very diſteun matter to do It. 1 ITY 2 


of 


| Mx. Artorey: General ee ro ester ba fie 
of ſueceſs: however, lie. deired a day or two to:conſider © 
But Mir. Recotder now eta n 
re n 
8 ROE Re r | $: TEES © 464.6 as * 
e 0 


+" 
_ 


15 


42 


L 482 ] 


| Tur Attorney General did not oppoſe it. 


AnD a rule was made w— that the peſfea be delivered 
to the plaintiff, 


Shubrick again Salmond. 3 Burrow 1637. Hilary 
Term, 5 George 3. 


An Action of Covenant upon a Charter-party by the Freighter of a 
Ship to Carolina; if ſhe did not arrive there by a Day fixed, it 
was at the Freighter's Option to load ber. The Ship did not go at 

all; and the Action was brought for a Breach of Contract, againſt 


the Mafter. 


HIS was an action of covenant upon a charter-party of 

affreightment, by the merchant who hired the ſhip, 
againſt the maſter of the ſhip, for a breach of contract in not 
going to the port of Winyaw in South Carolina, as he had co- 
venanted to do. 


Tux declaration ſet forth, that the defendant, being ſhortly 
after bound out on a voyage to the iſſand of Madeira, by 
charter-party under hand and ſeal dated the 2 ad of October 1762, 
covenanted that he would, directly as wind and weather would 
permit, after the diſcharge of that outward-bound cargo at the 
iſtand of Madeira, fail and proceed to. Winyaw in South Carolina, 
or as near thereto as he could ſafely get; and there ſtay forty 
running days from the time of ſuch arrival, if not ſooner diſ- 
patched ; and Joad his ſhip with ſuch rice and other goods as 
the plaintiff's agents, &c. ſhould tender to be laden: In con- 
fideration whereof, the plaintiff agreed to pay him freight at 
the rate of 4/. 105. per ton for every ton delivered at the port 
of London, and alſo two-third parts of port charges and pilotage, 
Sc. | | 


In 
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In this charter- party is the following proviſo . That if the 
faid ſhip ſhould not be arrived at J/inyaw aforeſaid by the firſt 
day of March next enſuing the date of the ſaid chanter-party, 
that then and in ſuch caſe it ſhould be in the option of the ſaid 
Richard Sbubrick his factors or aſſigns, on the ſaid ſhip's arrival at 
Winyaw, either to load the ſaid ſhip on the terms aforeſaid, or 
not; .or at the then current freight given. to ſhip's loading at 
Winyaw for the voyage aforeſaid ; or to refuſe the ſaid ſhip en- 
tirely. So always, that ſuch the intention of the ſaid Richard 
Shubrick, his factors, or aſſigns, was declared to the maſter of 
the ſaid ſhip within forty-eight hours after his application to the 
factors or aſſigns of the ſaid Richard Shubrick at Winyaw.” 


Ax s for the performance of the covenants, they bind them- 
ſelves each to the other, in the penalty of 1200 


Tux declaration aſſigned two breaches. 


FirsT, That the ſaid ſhip did not fail and dh to Winyaw 
or as near thereto as ſhe could ſafely get, in order to load, &c. 
but on the contrary, the defendant did wilfully abſent himſelf 
therefrom, 


SECONDLY, That the defendant did not, on the ſaid 1ſt of 


March, or at any time ſince, arrive at Winyaw : but wilfully ab- 
ſented himſelf therefrom. 


PLEA (in bar of the action) — That he did proceed with all 
convenient ſpeed, and fail to the iſland of Madeira, but by reaſon 
of contrary winds and bad weather, and from no other cauſe, was 
prevented arriving there till the 16th of February 1763, ſo that 
it was impoſſible for him to diſcharge his outward bound 6 Fargo 
to Madeira. 


To the ſecond breach he made the fame plea; and that it was 
impoſſible, after the diſcharge of his cargo, to arrive at Winyaw 
by the firſt day of March. 


3Qz2 To 
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To this, the plaintiff demurred generally: and the defendant 
joined! in demurrer. 


- Mx. Alf, for the plaintiff, objected, that theſe were bad 
pleas : for the defendant was not diſcharged from his engage- 
ment; but bound to perform it: tis a contract by deed: and 
there was a ſufficient conſideration at the time of the apreement; 


though, upon a deed, it is not ſo neceſſary that there ſhould bs 
a ſufficient conſideration. 


He compared i it to the caſe of the Earl of Chefter field v. The 

Duke of Bolton, in the Exchequer, reported in — 
where there was a covenant to repair: and though the houſe was 
burnt down, the tenant was obliged to rebuild it. And when- 
ever a man covenants to do a thing, he is bound to perform it. 
So is Teakill v. Lime, Ketley 54. And Paradine v. Jane, Alleyn 
26, 27. And Monk v. Cooper, 2 Str. 763. which was upon a 
covenant to pay rent: and there was alſo a covenant to repair, 
except in caſe of fire: the houſe was burnt z and though the 
landlord did not rebuild it, nor did the tenant enjoy, during 
the time for which the rent was demanded ; yet the tenant 
was obliged to pay the rent according to his covenant. ? 


As the defendant did not arrive at Vina before the firſt of 


March, the plaintiff was to have his option, whether to load 
him or not.” 


Mz. Dunning, contra, for the defendant—Here was a 2 
fitive engagement to fail to Winyaw in South Carolina. On the 
other hand, there was a poſitive engagement to pay the freight ;. 
with this proviſo, that ** if the ſhip did not arrive before the firſt 


of March, the plaintiff was to have his election, whether to load 
the ſhip, or not.” 


THe ſhip did not arrive: and it is admitted, that it was not 
the defendant's fault. 


AND 
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Ax therefore, as it did not arrive, the plaintiff was not 


obliged either to load the ſhip, or pay any freight. Therefore 
the conſideration fails. The proviſo is an expreſs diſcharge 
from the reciprocal engagement. And the contract is void. 


Tun caſes that have been cited were lately conſidered in 
Chancery, and determined not to be law ; the cafe about Privice 


Rapert, particularly, Pardine v. Jane in Alleyn. 


| Tun caſe between Mr. Garrick and Mr. Barry in C. B. was 


on articles for Barry's performance on the ſtage. Garrick and 
Lacey had covenanted to pay him 2 /. 128. 6 d. each night that 
he ſhould act, rr 


ber ſhould, Cc. Cc. b 

Tur court held the contract to be void; decile ene win 
no reciprocal obligation. 

Sou conſideration is neceſfary to ſupport the plaintiff's 
action. 

Aup here the conſideration of paying the freight falls. 

THEREFORE there is a great inequality in A cantialt bes 
tween the parties: tis a covenant on one fide only. 


THEREFORE the plaintiff's action is not to be ſupported. 


Ms. Afburf in reply—The proviſo was introduced in 3 
of the plaintiff; not to * him, or to excuſe the de- 
fendant. 


Tuz caſes I cited do not turn upon WIEN 


over. 


In Garrick's caſe againſt Barry, there was a want of mu- 
tuality from the ficſt entering into the contract. 


1 HRT 


1 


HERR was a good conſideration for the defendant's entering 
into a poſitive contract. He did do ſo, and he was obliged to 


perform it. 


Loxp Mangſield— Upon the true conſtruction of this agree- 
ment, there is no foundation of facts, for arguing this point of 
law; The diſtinction between implied covenants by operation 
of law, and expreſs covenants, is that expreſs covenants are 
taken more ſtrictly, A man may, without conſideration, enter 
into an expreſs covenant under hand and ſeal. Here each has 
bound himſelf by expreſs covenant under hand and ſeal ; and the 
defendant has broken the covenant on his part. | 


Tux plaintiff wanted a ſhip at Winyaw in Carolina, to load 
with rice: and therefore he covenanted with the defendant “ to 
freight his ſhip there.” And the defendant covenants abſolutely 
*« to go thither.” And in order to quicken the ſhip's arrival 
there, there is a proviſo, ** that if he gets there by the firſt 
of March, he is to be certain of a freight : but if he does not 
arrive there before the firſt of March, then the plaintiff was 
to declare in forty-eight hours, whether he would freight the 
ſhip or not,” the defendant therefore thereby became the inſurer 
of the riſque of his getting there before the firſt of March, in 
which event, he was ſure of a freight: but he till had a general 
chance of getting a freight, even though he ſhould not arrive 
there till after that time. The words are poſitive and expreſs 
** that he ſhould go thither.”” The parties plainly meant that the 
ſhip was to go thither. And the conſideration fails by his not 


going. 
THERE was another caſe ariſing upon a fire, beſides what has 
been mentioned : and all the opinions from the bar were, 


* that, though it was a hard caſe, yet the tenant who had co- 
venanted to pay the rent, was bound to pay it.” 


MR. 
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Mx. Juſtice Vilmot was of the ſame opinion. 


Ir the defendant had not expreſsly covenanted to go to this 
port; and had been unavoidably prevented, without any de- 
fault in himſelf, it might have been a different caſe. , 


In the caſe of the exception of fire, the tenant undertook to 
pay rent in all events; and was therefore obliged to pay it. 


Hes the freighter had rice at Vimaw. He agrees with the 
defendant to go thither. He expreſsly covenants to go at all 
events. 


In 2 to quicken if, it is ſtipulated by a proviſo, that if 
he do not arrive before the firſt of March, the EGS: is 
to have his option, “to load his ſhip, or not.” 


Tur conſideration to him is his being ſure of a freight, in 
caſe he got there by the firſt of March, 


Bur this proviſo cannot excuſe him for not going thither at 
all, becauſe he could not get there ſo ſoon as that day; when 
he had expreſsly covenanted to go to that port. 


Lord Mansfield —The demurrer muſt be over- ruled. 
Jup6MeNnT for the plaintiff. 


Heaton 
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Heaton eis, Mandi. 3 Borrow 170 7. Wed. 
A neſday, 12 June 1765. 


Policy of Inſurance upon Eaſt India Ships, includes the Chance of 
their being detained itt Jodie . the . of their Gquntry 
Voyages there. 


6 by E queſtion at proſent. debated was.“ whether there 
| ſhould be new. rials. in theſe two particular actions 

upon a policy of inſurance ; which had been tried before Lord 
Mansfield, at Guildhall ; where a verdict was found for the plain- 
_ in Mr. Satvader's caſe: wh for the Colas” in Nt 


s caſe. Tt : 


Bur there was nine cauſes, in all, upon the ſeveral inſurances 
of this ſame Eaft India ſhip the Winche/ lea, Captain Hawe com- 
mander : (which were tried by ſpecial juries, at different: times.) 


Tus charter-party, bearing date the 2oth of Auguſt 1761. 
was according to a printed form which has long been in uſe, in 
which amongſt many other proviſions there are the following: 


Axp to the end the Taid-ſhip's detention and ſtay in Hidia, 
and her demurage for the ſame, if. any ſhall happen, during her 
preſent intended voyage, may be aſcertained, it is covenanted 
and agreed by and between the parties to theſe preſents, That 
in caſe the ſaid ſhip ſhall, within eight months after the delivery 
of the faid ſhip's laſt diſpatches from England, arrive at her firſt 
conſigned port in the Eaft Indies, China, Mocha, or elſewhere 
within the limits granted or allowed to the ſaid company ; and 
notice be given thereof, in writing, of her arrival, to the 
company's preſident, agent, or chief factor there; the ſaid 
c6mpany will in ſuch caſe, in four calendar months afterwards, 
or on or before the eleventh day of February which ſhall be in 
the 
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the year of our Lord 1763, or at fartheſt ſo ſoon after as the 
ſaid ſhip, making all reaſonable attempts, may get about the 
Cape of Good Hope ſo as to gain her paſſage home the ſame ſea- 
ſon, lade or cauſe to be laden on board the ſaid ſhip, at ſome 
ports or places in the ſaid Eaft Indies, China, or elſewhere 
within the ſaid limits, for England, ſo much goods and mer- 
chandizes (including therein the faid tons of iron kintlage) as 
the ſaid ſhip can conveniently ſtow and carry in her, in manner 
as aforeſaid, as ſhall amount in the whole and together to the 
quantity of 484 tons: but in default of loading the ſaid ſhip 
within the ſpace of four calendar months after ſuch Trrival and 
notice given as aforeſaid, the ſaid ſhip ſhall from thenceferth 
enter into demurage of 20/. 4s. 4d. a day, for ſo long time as 
ſhe ſhall be detained in India, China, or elſewhere within the 
{aid limits, in the ſervice and employment of the ſaid company. 


AnD furthermore, if the ſaid ſhip ſhall within the ſaid eight 
months after ſhe ſhall be diſpatched from England as aforeſaid, 
arrive at ſuch port or place to which ſhe ſhall be conſigned, and 
give notice as aforeſaid; and yet is not diſpatched for England 
within the ſaid four calendar months, or the ſaid eleventh day 
of February, or ſo ſoon after that ſhip (making all reaſonable at- 
tempts) may get about the Cape of Good Hype fo as to gain her 
paſſage home the ſame ſeaſon; nor detained. by virtue of the 
next enſuing or following proviſo or covenant; then the ſaid 
united company or their aſſigns ſhall allow or pay unto the ſaid 
part-owners and maſter four months demurage, commencing 
from the ſaid 11th day of February, after the rate of 20/7. 4s. 47. 
a day, for and in conſideration of the paſſage fo loſt, and her 
ſtay in India after the faid 11th day of Fb1uary: but in ſuch 
caſe, no other demurage ſhall be paid in reſpe& of the ſaid 
ſhip's ſtay after the ſaid 11th day of February, And contrariwile, 
if the ſaid ſhip ſhall not arrive at her firſt conſigned port within 
the ſpace of eight months after ſuch diſpatches delivered as 
aforeſaid, that then the ſaid company ſhall load the faid ſhip as 
aforeſaid, within four months after fuch her arrival, and ſuch 
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notice given thereof as aforeſaid ;. or, in default thereof, the- 
ſaid ſhip ſhall enter into the demurage of 20/. 35. 4d. a day, 
immediately after the expiration of the ſaid laſt mentioned four 
calendar months, for and during ſuch time as ſhe ſhall be de- 
tained by the ſaid company's preſidents or factors, in the ſervice: 
and employment of the ſaid company, within the limits afore- 
ſaid: but then the ſaid ſhip ſhall not have any further or greater: 
allowance, though ſhe be not diſpatched ſo ſoon as to fave her: 
paſſage that ſeaſon, than four months demurage only, in con- 
ſideration of the paſſage ſo loſt, and her ſtay in India or elſe- 
where abread on that account: nor ſhall ſuch four months de- 
murage, for the loſs of ſuch paſſage, be allowed, if the. ſaid: 
ſhip. be by virtue of the ſaid next enſuing proviſo or covenant. 
detained in the ſaid company's ſervice, . or if ſhe be diſpatched 
within the ſaid laſt mentioned four months, unleſs it evidently / 
be made appear, to the ſatisfaction of the court of directors for 
the time being of the ſaid united company, that the ſaid ſhip 
was hindered from her arrival in time at her firſt conſigned port, 
by unavoidable accidents only. 


PRoviIDED always, and it is hereby covenanted and agreed, 
that the ſaid company's preſidents, factors and agents, ſhall have 
liberty to detain the ſaid ſhip, after the ſaid 11th day of Febru-- 
ary, in their employment in trade, and alſo in warfare: and 
ſhall have liberty to let out the ſaid ſhip to freight, for the 
ſaid company's ſole benefit, for ſo long time as they pleaſe; ſo 
as ſuch detention be ſignified in writing, and doth not exceed 
twelve months from the ſaid 11th day of February, and fo as 
the ſaid ſhip be diſpatched in a proper ſeaſon to ſave her next 
year's paſſage. 


In which caſe, the ſaid company ſhall pay demurage, for and 
during the term of her detention, after the aforementioned 
rate of 20/. 3s. 4d. a day, till ſhe ſhall afterwards be diſ- 
patched from her laſt lading port, or the expiration of the ſaid 
twelve months, which ſhall firſt happen. 

Bor 
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Bur after the ſaid twelve months are expired, the ſaid ſhip 
may return for England: and the ſaid company ſhall not be 
liable for any further demurage, or any damage that may ac- 
crue by her detention after that time. And in caſe all or any 
part of the ſaid ſhip's lading ſhall, after the expiration of the 
faid twelve months, be wanting, yet the faid company do agree, 
that the ſaid ſhip may then return for England; the maſter 
having firſt made legal demand, thirty days before his coming 
away, and due proteſt for want of the ſaid lading. And fur- 
thermore it is agreed, that if the ſaid ſhip ſhall arrive at her 
conſigned port within eight months after delivery of the faid 
ſhip's diſpatches as aforeſaid, and ſhall not on or before the faid 
11th day of February 1763, be diſpatched for England as afore- 
ſaid, then the ſaid united company, their preſidents, agents, 
factors, or aſſigns, ſhall, over and above the value of the faid 
490/. ſterling before mentioned to be allowed to be carried out, 
ſupply unto the maſter of the faid ſhip for the time being, fo 
many pagothas, rupees or pieces of eight, dollars, or other 
coins, as need ſhall require, for buying victuals or other neceſ- 
ſary proviſions for the ſaid ſhip, not exceeding the value of three 
hundred dollars for every one hundred tons the faid ſhip is let 
for; valuing the money ſo ſupplied, at fix ſhillings and ſixpence 
a piece of eight or dollar in time of peace, and ſeven ſhillings 
and ſixpence in time of war; and in the ſame proportion, for 
pagothas, rupees, and other coins. And in caſe the faid ſhip 
ſhall not be diſpatched by the ſaid company's preſidents, agents, 
or chiefs in council aforeſaid, on or before the 11th day of 
February 1764, then the ſaid perſons who ſhall ſo keep the ſaid 
ſhip, ſhall, over and above the ſaid ſums of money before 
mentioned, furniſh and lend the maſter, or the maſter for the 
time being, if he deſires it, ſo many pagothas or rupees more, 
not exceeding the value of 30%. ſterling for every hundred 
tons the ſaid ſhip is let for, as upon a ſurvey to be taken as be- 
fore directed, ſhall appear neceſſary to enable the ſaid ſhip to 
proceed for England: ſo as the whole of the money ſo furniſhed 
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be aQually laid out in neceſſaries for the ſaid ſhip ; valuing each 
of the ſaid pagothas at nine ſhillings, and each of the ſaid ru- 
pees at two ſhillings and ſixpence; both which monies ſo ſup- 
plied, with the advance of 40/. for every 100/. on the laſt 
mentioned ſupply of pagothas and rupees, for and in conſidera- 
tion of the riſque of the ſaid ſhip's return for England, ſhall be 
paid or (at the company's choice) allowed them out of the 
freight and demurage payable by virtue of theſe preſents. 


AnD if the faid ſhip ſhall, by written orders from the ſaid 
company, be detained at Sr. Helena, or any other port, to ſtay. 
for convoy; in ſuch caſe, the ſaid company ſhall allow the ſaid 
part-owners and maſters two third parts of the demurage a day, 
before agreed on, for every day ſhe ſhall be ſo detained : but 
no allowance ſhall be made to the ſaid part-owners or maſter, 
on account of the ſaid ſhip's keeping company with any other 
of the company's returning ſhips. But the ſaid company ſhall 
not allow or pay any demurage for the time that the ſaid ſhip 
ſhall take up in mending any defects: and further, if by the 
time taken up in repairing any defects in the ſaid ſhip, ſhe 
ſhould exceed the times reſpectively limited for her ſtay in the 
Eaft Indies, China, or other the limits aforeſaid, or ſhould. 
thereby happen to loſe her paſſage for England, the ſaid com- 
pany ſhall in ſuch caſe pay no demurage for ſuch time ſo loſt by 
repairing or amending any ſuch defects, or for the paſſage 
loſt thereby; except and provided nevertheleſs, and it is hereby. 
agreed, that if the ſaid ſhip be detained in the company's ſer- 
vice longer than the ſaid 11th day of February which (hall be in 
the year 1764, and by reaſon ſhall have need of being repaired, 
that then the ſaid company ſhall pay or allow demurage after 
the rate aforeſaid, for every day the ſaid ſhip ſhall be ſo repair- 
ing, ſo as the ſame do not exceed thirty days. The dates of 
the facts are as follows. 


Maxcu 25th, 1762. The ſhip failed. 


SEPTEMBER 19th. She arrived at Bombay, 


NoveEMBER 
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NoveMBEtR 4th. She left Bombay the firſt time. 
Maxrcu 5th, 1763. She arrived at Calcutta, Bengal. 


TwENTY-EIGHTH. The preſidency and council of Bengal 
entered into a new agreement with the captain; reciting ** that 
the charter-party would expire on the 11th February 1764: but 
that the preſident and council, finding it expedient to detain 
the ſhip in India, and defirous of having the time limited in 
the charter-party prolonged, &c.”—The indenture therefore 
witneſſeth, that the captain lets the ſhip to freight, for one 
whole year from the ſaid 11th of February 1764, Ec. 


Jury. The ſhip arrived at Bombay a ſecond time. 
DEeceMBER 11th. She left Bombay, to go to Bengal. 

1764. Suz arrived at Bengal. 

Manch 19th. The ſhip left Bengal to go to Bombay. 


TwENTY-FIRST. The ſhip was loſt. 


APRIL 3d. Mr. Hume received a letter from the captain, 


dated 14th April 1763, incloſing a copy of the new agreement : 
which letter was publickly read in a coffee-houſe. | 


APRIL 4th. Some inſurances were made by Mr. Hume. 
Jux 17th. Other inſurances were made by Mr. Hume. 


ALL the other inſurances were made after the captain's let- 
ter of 14th April 1763, was received, and publickly read in a 
coffee-houſe. | 


OcToBER gth, 1764. An account was received in London, 
of the ſhip's loſs. 


ALL 
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ALL the policies had this deſeription — At and from Bengal, 
to any ports or places where and whatſoever in the Eaſt Indies, 
China, Perſia, or elſewhere, beyond the Cape of Good Hope, for- 
wards and backwards, and during her ſtay at each place, until 
her arrival at London; on money advanced or to be advanced 
for bills drawn by the captain for the uſe of the ſhip Vincbelſea, 
and for account of the owner; and upon money advanced or to 
be advanced as abſence-money, to pay the ſhip's company ; all 
or either, as intereſt ſhall appear; at 4/. per cent. The under- 
writers inſiſted, that the policies were void, becauſe at the time 
of under-writing, they were not expreſsly told of the new 
agreement * to detain the ſhip in India for a year longer than 


the enlarged time provided for by the charter-party which ex- 
pired on the 1 1th of February 1764.” 


Tux cauſes were at firſt tried with different ſucceſs: but all 


the nine verdicts were at laſt uniform, for the plaintiffs, the 
inſured, againſt the under-writers, 


Tux reaſons which governed the court on granting or refu- 
ſing new trials were—That the under-writers are bound and 
preſumed to know the courſe of the Eaſt India trade, the terms 
of the charter-party, and the deſtination of the Lidia ſhips 
(which are under the direction of the company, and not of 
their owners) That the charter-party is a printed form, of a 
very long ſtanding—That, beſides the liberty thereby given, 
to prolong the ſhip's ſtay for one year, it is very common, by a 
new agreement, to detain her a year longer ; (for no ſhip comes 
home in ballaſt ;) and the longer a ſhip is kept, the more bene- 
ficial it is to the owners.—That the words of the policy are 
adapted to this uſage; being without limitation of time or 
place; and without any reference to the firſt voyage particularly 
mentioned in the charter-party.—The terms of the policy pre- 
ciſely deſcribe the riſque, in it's utmoſt latitude; and neceſſarily 
extend to every prolongation of ſtay, and every country-voyage. 
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That any of the defendants might have learned at the India-- 
Houſe all that was to be known. 


No mention was made, or queſtion aſked, - at the time of 
under-writing, when the ſhip was chartered ; when ſhe failed 
from England; when ſthe arrived in India; whether ſhe was 
continued a year, according to the proviſo in the printed charter-- 
party: and yet her continuance in the Eaft Indies depended. 
on all theſe facts. If they ought neceſſarily to be diſcloſed, 
the policy was void, to the knowledge of the under-writers, . at 
the time they took the premium. 


Tur chance of her ſtay. is one of the riſques inſured. The 
evidence in all the cauſes was very ſtrong, that her ſtaying a 
year longer, if known, would not have varied the premium. 


Tuis ſhip was inſured at the ſame premium, after the pro- 
longation of her ſtay in India was known. None of the defen- 
dants deſired to be off, after they knew that an account of the 
new agreement, to prolong her ſtay for a year longer,” had 
been received in England upon the 3d of April 1764: which 
was notorious to them all, before the intelligence of her loſs; 
vrhich came in the October following. So that if there had 
been any force to the objection, it would have been waved by 
the acquieſcence of the under- writers, after they were fully ap- 
prized of the whole. 


Tux nine cauſes were theſe: 1ſt. Heaton v. Rucler; 2d. Sal- 
vader v. Hopkins; 3d. Hume v. Jebb; 4th. Hume v. Tidfiell; 
5th. Black v. Boehm; 6th. Black v. Innys; 7th. Hume v. Da 
Co; 8th. Black v. Bend; . 9th. Hume v, Boehm. 


Nums. 1. was tried, the firſt time, on 26th February 1765 
and a verdict found for the defendant : it was tried a ſecond 


time, on 1oth July. 1765; and a verdict found for the 
plaintiff, . 


NuMmMs, 
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' NuMs, 2. was tried on 26th February 1765; and a verdict 
was found for the plaintiff, 


NumMs. 3. was tried on 28th February 1765, and a verdict found 
for the plaintiff; the defendant not making any defence. 


Nuns. 4, 5, and 6. were verdicts for the plaintiff, without 
defence, given at the ſame time with number three. 


Nums. 7. was tried on 1ſt March 1766; and a verdi& for 
the plaintiff, | 


Nums. 8. was on 4th July 1766; and a verdi& for the 
plaintiff. 


Nun. 9. (Hume v. Boehm) was tried on 4th July 1766: a 
verdict was found for the defendant; and a new trial moved for 
on Friday the 7th, and granted on Monday the 24th of Novem- 
ber 1766. 


IT was accordingly tried a ſecond time, upon the 5th of 
May 1767: and the jury found a verdict for the plaintiff, with- 
out going from the bar. 


As theſe cauſes are very much blended together in their na- 
ture and circumſtances, I take the matter up _here. (though an- 
ticipated in point of time; and include the whole of the motions 
for new trials in all theſe cauſes, in one ſingle report, per- 
haps, the beſt method of rendering the whole matter clear and 
intelligible, would have been to have begun with Lord Mun, 
feld's reports in this laſt cauſe of Hume v. Bo:hm ; which gave 
the exact hiſtory of all the reſt, and particularized the evidence: 
but the great length of ſuch a report might have been objected to. 


Tursr two cauſes of Salvadr v. Hopkins, and Taten v. Rucker, 
being ſo very nearly connected with each other, were taken up 
together, and argued jointly, as if they had been but one ſingle 
caule. 


On 
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Ox Friday the 1th of May laſt, they were argued by 
Mr. Merton, Mr. Cox, Mr. Walker, Mr. Dunnins and Mr. 
Heaton, on behalf of the plaintiffs ; and by Sir Fletcher Nor- 


ton (Attorney General) for the reſpective defendants in both 
cauſes, 


Tux court took time to adviſe. . 
Þ.. E 4  Y's ä — . 6 5 

Loxp Mansfild now delivered the unanimous! opinion of the 
court; That there ought to be a new trial in the caſe of Heaton 
v. Rucker ; but not in that of Salvador vs Hopkins.” | 


3 ap = . ; 8 
Tur thought the uſage of the E India company's trade 
and the courſe of their voyages, to be in fact ſo noterious, and 
ſo well known both to the inſurers and the inſured, they muſt 
be ſuppoſed fully apprized and ſufficiently conuſant of it; and 
that the, obligation f this policy is to be taken, from the words 
of the charter-party, (which refer to the uſage,) and the uſage 
of theſe voyages, in the ſame manner as if it was expreſsly in- 
ſerted in the policy. | "nc 


Hts Lordſhip entered into the reaſons of their determination 
in theſe two cauſes with more particularity than may be nece 
here-to ſpecify ; as I have already mentioned thoſe which ſermed 
to govern their general determination in all the nine cauſes. 

of : TY $5-+ 4 Pl | 

„ Tun court eſteemed this to be the moſt conveniey way gf es 

determining this queſtion: becauſe Whoever ſhal}- hergg ſtet iN 
ſure on an Eaſt India ſhip, will know that he inſures the K. 

tingencies; and may take proper precaution againſt them, if he 

will: gvhereas if every perſon inſuted. ſhould be obliged to open 
to the inſurer all the grounds of his expectations about the ſhipꝰs 

continuance in the Eaſt Indies, or coming to Engleid, it might 

produce great litigation and confuſion in caſes ariſing upon theſe 
_ Eaſt India policies. „ 


* 
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Tux rules then made were — That in Salvador v. Hapłint, 
there ſhould be no new trial: But in Heaton v. Rucker there 


ſhould be a new trial. 


Tur cauſe of Hume v. Boehm was not tried till long after 
this determination in theſe two cauſes : and the verdict being 
for the defendant, Mr. Morton moved upon the 7th of Novem- 
ber 1766, on behalf of the plaintiff, for a new trial ; the ver- 
dict * as he — contrary both to law and gvidence. 


5 | Rut x to ſhew caule. 


Ox 8 the 8 of November 1 _ Sir Fletcher Norton 
ſhewed canſs,” © - | 


Tar great queſtion was, Whether the circumſtances of the 
caſe, and the facts were ſufficiently communicated to the 
under-writer, at the time of his under- writing the policy ? 


Tur court thought they were. They held that the un- 
derſtanding of the policy muſt depend upon the courſe and 
uſage of the Eaff Indra trade; and conceived to be contradictory 
to the policy, to fay, © that the under-writer did not under- 
write for a country-voyage ; and were unanimous in making 
the rule abſolute for a new trial. | 


Tris — of Hume v. Boebm was tried FA ſecond time, 
upon the 5th of May 1767: and the jury found a verdict for 
the Plaintiff, without going from the bar, ' 


7 
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Ricord againſt Bettenham. 3 Burrow 1734. Mi- 
chaelmas Term, 6 Geo. 3. 


An Action brought by the Captain of a French Privateer againſt 
the Captain of the Syren, an Engliſh Ship, which had been taken 
and ranſomed by the Privateer for 300 Piſtoles, for which the 
Captain of the Syren gave a Ranſom-Bill, but refuſed to pay the 
Same, after the Death hn the Mate, who Was given as an 


| Ho oſtage. 


HIS was an action brought by the Captain of a French 
privateer againſt the Captain of an Engli/b ſhip, called 
the Syren, for the ranſom of the Syren, which had been taken 


by the French MIA 


IT was tried befors Lord Mansfield, at Guildhall, « at the ſit- 
tings after Eaſter Term 1765. 3 


THreRE was a ſpecial caſe ſtated, for the opinion of this 


court, VIZ. 


THAT it was an action brought by the plaintiff againſt the 
defendant on a ranſom-bill : wherein the plaintiff declares, 
That whereas at the time of the capture after-mentioned, to 
wit, on the 24th day of Auguſt 1762. and before, there was an, 
open war between the Lord George the Third then and, ſtill 
King of Great Britain, and the French King; and that during 
the time of ſuch open war, to wit, on the ſame day and year 
aforeſaid, the ſaid Fohn Ricord, then being a ſubject of the 
French King, and commander of a certain privateer called the 
Badine then cruizing upon the high ſeas, to take the ſhips 
and effects of the ſubjects of the Lord the preſent King of 
Great Britain, did, upon the high ſeas, in an hoſtile manner, 
attack, conquer, and take a certain ſhip or veſſel called the 


38 2 Syren, 
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Syren, of great value, to wit, of the value of one thouſand 
pounds, then the property of one William Templer a ſubject of 
the Lord the preſent King of Great Britain, whereof the ſaid 
John Bettenbam was then maſter and commander, and then pro- 
ceeding upon a certain voyage; and whereas afterwards, to 
wit, on the ſame day and year aforeſaid, at London aforeſaid, 
to wit, in the pariſh of Sr. Mary le Bow in the ward of Cheap, 
in conſideration that the ſaid J Ricord would, at the ſpecial 
inſtance and requeſt of the ſaid John Bettenbam, ranſom and ſet 
at, liberty him the ſaid Jobn Bettenham, and his ſaid ſhip or 
veſſel, and grant him one month's time from that day to repair 
to his deſtined port; he the ſaid John Bettenham undertook, 
and to the ſaid John Ricord then and there faithfully promiſed, 
that he and his owners would pay to the ſaid John Ricord, for 
the ſaid ranſom, the ſam of zoo piſtoles of foreign money 
within two months then next enſuing; and that he the ſaid 
John Bettenham would give for hoſtage TFoſ:pb Bell, who was 
mate of the ſaid ſhip or veſſel, and would maintain the ſaid 
Joſeph Bell, who was mate of the ſaid ſhip or veſſel, and would 
maintain the ſaid / Bell till the day of payment of the ſaid 
ranſom. And the ſaid John Ricord in fact faith, that confiding 
in the promiſe and undertaking of the ſaid John Bettenbam, 
he the ſaid bi Ricard afterwards, to wit, on the ſame day and 
year aforeſaid, at the requeſt of the ſaid John Bettenham, did 
ranſom and ſet at liberty him the ſaid Job Bettenbam, and his. 
ſaid ſhip or veſſel: and did grant one month's time from that 
day, to repair to his deſtined port. And although he did give 
for hoſtage the ſaid Fo/eph Bell (with his own conſent) to the 
ſaid Jobi Ricerd, who afterwards, and after the expiration of 
the ſaid time for the payment of the ranſom-money, to wit, on 
the gth day of November in the year aforeſaid died, whereof the 
ſaid John Bettenbam, afterwards, to wit, on the ſame day and 
year laſt aforeſaid, had notice, that is to ſay, at London aforeſaid, 
in the pariſh and ward aforeſaid ; yet the ſaid John Bettenham, 
not regarding his promiſe and undertaking ſo made as aforeſaid, 
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but contriving and fraudulently intending craftily and ſubtily 
to deceive and defraud the ſaid Jahn Ricord in this behalf, hath 
not performed his ſaid promiſe and undertaking, in this, that 
the ſaid Jobn Bettenham, and his owners, did not, nor did either 
of them, within the ſaid two months or at any other time, 
pay the ſaid zoo piſtoles or any part thereof, or the value 
thereof in lawful money. of Great Britain or otherwiſe, to the 
ſaid John Ricord; although the ſaid John Bettenbam afterwards, 
to wit, on the ſame day and year laſt aforeſaid, at London afore- 
ſaid, in the pariſh and ward aforeſaid, was by the ſaid Jahn 
Ricord requeſted ſo to do: but to perform his ſaid promiſe and 
undertaking in this behalf, he the ſaid John Pettenhbam hath al- 
together refuſed, and till doth refuſe ; and the faid ranſom- 
money ſtill remains wholly due and unpaid, contrary to the 
form and effect of the ſaid promiſe and * of the ſaid 
Jobn Bettenham. 


AND whereas during ſuch open war as aforeſaid, to wit, on 
the 24th day of Auguſt in the faid-year of our Lord 1762, the 
faid John Ricord, then being a ſubje& of the French king, and 
commander of a certain other ſhip or veſſel cruizing on the 
high ſeas to take the ſhips and effects of ſubjects of the Lord 
the preſent King of Great Britain, did upon the high ſeas, in 
an hoſtile manner, attack conquer and take a certain other ſhip 
or veſſel whereof the ſaid Jobn Bettenbam a ſubje& of our Lord 
the preſent King of Great Britain, was then commander, of great 
value, to wit, of the value of 1000/7. proceeding upon a certain 
voyage. And whereas afterward, to wit, on the ſame day and year 
aforeſaid, to wit at London aforeſaid, in the pariſh and ward 
aforeſaid, in conſideration that the ſaid Fobn Ricard had, at the 
ſpecial inſtance and requeſt of the ſaid John Bettenbam, ſet at 
liberty the ſaid Fobn Bettenbam and his faid laſt mentioned ſhip, 
for a certain ranſom, to wit 300 piltoles, being foreign money, 
and had granted him one month from that day to repair to his 
deſtined port; he the ſaid Jabn Bettenham undertook, and then 

and 
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and there faithfully promiſed the ſaid Jahn Ricord to pay him 
the ſaid laſt mentioned 3oo piſtoles within a certain time long 
ſince paſt, to wit, within two months then next enſuing; yet the 
ſaid John Bettenbam, not regarding his ſaid laſt mentioned promiſe 
and undertaking, but contriving and fraudulently intending 
craftily and ſubtily to deceive and defraud the ſaid Jaobn Ricord 
in this behalf, hath not paid the ſaid laſt mentioned 300 piſtoles 
or any part thereof, of the value thereof, to the ſaid Fobr 
Ricord; although ſo to do the ſaid Fohn Bettenham was fre- 
quently requeſted, to wit, at London aforeſaid, in the pariſh and 
ward aforeſaid, by the ſaid Jobn Ricord, the ſaid Fobn Bettenbam 
hath hitherto altogether refuſed, and ſtill doth refuſe. 


To which declaration, the defendant pleaded the general iſſue, 
« that he did not undertake and promiſe,” &c. 


AnD thereupon iſſue was joined. 


Tur cauſe came on to be heard before Lord Mansfield, at 
Guildhall, London, the fittings after Eaſter Term 1765: 


WHEN it was agreed, that a verdict ſhould be given for the 
plaintiff damages 236 J. and coſts 40. ſubject to the opinion of 
this court upon the following facts admitted by the counſel on 


both ſides ; vis. 


Tnar the capture of the Syren, by the Badine privateer, 


commanded by,the plaintiff, was four leagues off Cape Negril, 
at ſea, the 24th of Auguſt 1762. 


THAT the plaintiff then was a natural born ſubject of the 
French king; from whom the Badine had a commiſſion ; and 
the defendant a natural born ſubje& of Great Britain; and that 


the Syren was the property of the defendant's owners, being 
Britiſh ſubjects. 


THAT 
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TaAarT at the capture, a ranſom-bill was given at ſea, 
the ſaid 24th of Auguſt 1762, ſigned by the plaintiff, the de- 
fendant, and Fo/:ph Bell the defendant's mate (who was given 
as a hoſtage to the plaintiff ;) which ranſom-bill was in the 
words following, v2. 


* I Tux underwritten ahn Ricord, Captain of the privateer 
called the Badin, of Port au Prince, belonging to Mr. Antony 
Burgaret, have agreed with Mr. John Bettenham, Captain of 
the Engliſb veſſel, and taken under the ſaid colours, of the port 
of Piſcatua, on the coaſt of New England, belonging to Mr. 
Willam Temple, at preſent bound from Jamaica to take in her 
loading at Lucca Martha Brae in the ſaid iſland, and was 
taken four leagues to the northward of Point Negrillo, viz. 


% THAT I the ſaid John Ricord acknowledge to have ranſomed 
the aforeſaid captain, and his faid veſſel called the Syren, for the 
price and ſum of 3oo piſtoles ; and have granted to the faid 
captain one month's time to repair to his deſtined port, and to 
begin from the day of the date of theſe preſents. 


% AND I the ſaid John Bettenbam oblige myſelf and owners 
to pay within two months, from the date hereof, the ſaid afore- 
mentioned ſum, and give for hoſtage my mate, called Joſeph 
Bell, whom I alſo do oblige myſelf to maintain till the day of 
payment of the ſaid ranſom. In teſtimony whereof, we have 
ſigned together ; that this may be authentic as if executed 
before a notary public. On board the Badine, this 24th of 
Auguſt 1762. £0 | 

«© JohN RICORD, Jon BETTENHAM. JosEPH BELL.” 


THAT the value of the ranſom-bill being 300 piſtoles, 
amounted to 236 J. ſterling: and that the ſhip Syren was of a 
greater value. 


Tuar 
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THAT the ſaid Joſeph Bell died in priſon, at Port au Prince, 
on the 12th of October 1762. ” 


THAT the Syren, after her having been ſo ranſomed, arrived 
at her deſtined port of Lucca Martha Brae. 


THAT at the time of the capture, and till the 3d day of 
November 1762, there was an actual war between Great Britain 
and France. 


QUESTION. Whether, upon theſe facts, the. plaintiff is in- 


titled to recover in this action. 


Tux material ſubſtance of this caſe is the taking of this ſhip 
by the French, in a time of open war; that the Engliſh captain 
was a natural born ſubject of Great Britain; and the French 
captain, a natural born ſubje& of France; that the ſhip was 
taken in Augu/t 1762, and ranſomed, and a ranſom-bill given 
for 300 piſtoles (which are equivalent to 2367) and that his 
mate 7oſefh Bell, who died in priſon, was given as an hoſtage. 


MR. Chambets argued on behalf of the plaintiff, upon Friday 
the 21ſt of June laſt ; and Mr. Dunning for the defendant. 


Mx. Chambers begun with clearing the caſe of objections. 


IT may be objected, he ſaid, 1ſt, That this action is brought 
coram non judice ; 2dly, That the plaintiff is an alien; and zdly, 
That the death of the hoſtage put an end to the contract. 


As to the firſt point, he ſaid, that the want of juriſdiction 
ought to have been pleaded in abatement, and before im- 
parlance. And he cited 22 H. 6, 7. pl. 9. Bro. Hör. Title 
Juriſlickion, fl. 88. and Title Privilege 1 5. and Continuance 70. 
Harar. 365. Clapham v. Sir John Leutlall; 1 Lutw, 46. Went- 

f a worth 
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worth v. Squib, Carthew 11. Jennings v. Hankyn, Carthew 354. 
Davis v. Stringer; and 4 Inft, 213, 214. between Sir * 
Egerton and William Earl of Derby. 


Bur after iſſue ĩs joined no exception to the juriſdiction can 
be allowed. 


HoweveR, the juriſdiction of the Court of Admiralty is not 
excluſive of the juriſdiction of this court. They have concurrent 
juriſdiction. 4 Inf. 134. 


SeconD point. This objection comes likewiſe too late now; : 


they ſhould have pleaded it in abatement. But an alien friend, 
or even an alien enemy, under ſome circumſtances, may maintain 


a perſonal action. 1 Salk, 46. Wells v. Williams, Moore 431. 
Watford v. Maſham. 


THis is not an illegal contract with an enemy: but a tranſ- 


action ariſing from an act of hoſtility, A captive may redeem 
his life by a ranſom: and money actually paid down, or a pro- 
miſe of money to be paid in future, are equally allowable. It 
mollifies the rigour of conqueſt. It is a caſe of neceſſity. The 
victor might, otherwiſe, even kill his captive. 


THIRD point. The contract did not become extinct by the 
death of the hoſtage. The giving of a hoſtage is a collateral 
contract. A hoſtage is not an equivalent, but a collateral ſe- 
curity. It is only ſtrengthening the obligation by giving a 
pledge; but giving a pledge does not diſcharge the debt. Nelv. 
178. Sir Jo. Ratcliffe v. Davis, 2 Strange 919. The South Sea 
Company v. Duncombe, 2 Salk. 522. Digeſt, lib. 20. title p. 

lex. 9. 


Tus objections being removed, no difficulty remains. 


MR. Dunning, contra, for the defendant aid, that this is an 
action of the firſt impreſſion: no ſuch action has ever been 
37 brought, 
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brought, though the caſe muſt be frequent: nor r 2 . 
cal action lie in other nations. 


He propoſed to conſider the caſe, under four heads, viz. 


Fixsr, As on a written inſtrument without hoſtage, 


SECONDLY, as on a written inſtrument, with hoſtage ; (wlüch 
he looked upon to be the material part of the engagement.) 


Tul, Though the action might be maintainable in the 
Admiralty Court ; yet it is not maintainable here. 


FouRTHLY,. The ranſom-bill was obtained under dureſs, 
(But he almoſt gave up the two laſt objections.) 


FirsT point. No ſuch contract as this is, can of itſelf, 
ſupport an action. It is void, from the condition of the con- 
tracting parties. The plaintiff is under an incapacity of either 
contracting, or ſuing: not indeed as an alien generally, but 
as an alien enemy. If he ſued merely as an alien, it ſhould have 
been taken in time, and pleaded in abatement; but this plain- 
tiff was an alien enemy, therefore no ſuit could have been 
maintained between the parties, at the time of making the 
contract; nor could any ſuit have been maintained between 
the parties, at the time of the breach of the contract: and a 
perſonal action once ſuſpended is gone for ever. 


Hz is a fundamental radical defect. 


No action could accrue upon a contract made with an alien 
enemy, in time of actual open war. 


BEING an alien enemy is pleadable in bar, al concludes to 
the action. Co. Lit. 129. 6. is expreſs in point. Comberb, 212, 


394. 


19 E. 
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19 E. 4, 6. pl. 4. and pl. 6. prove, “that an alien enemy 
cannot maintain an action. Bro: Abr. Title Denizen and Alien, 


pl. 20. 


In Carter 49, 50. and 191. Richfield et Uxor v. Udall, an 
alien executor may maintain an action; becauſe he ſues in 


auter droit. But in Cro. Elig. 142. pl. 7. it was holden a good 
plea to an action of debt brought by an executor, © that the 
plaintiff was an alienee at Gaunt, under the obedience of Philip 
king of Spain, enemy of the queen.” 


Bor it is ſaid, © that this, being for a ranſom, turns upon 


the neceſſity of the caſe : for, otherwiſe, the vanquiſhed might 


be killed by the victor.“ 


AnswER—Allowing the contract to be prudent and even 
lawfu], yet it ought to be ſecured by an hoſtage. This is the 


obvious method of ſecuring it. And this contract is ſo ſe- 


cured. 


SECOND Point This contract being fo ſecured by a hoſtage, 
the ranſom- bill is not an independant ſubſtantive agreement ; 
but relative to the hoſtage. The hoſtage himſelf is not bound 
to pay the ranſom ; although he has ſigned the paper: it is the 
captain only, who obliges himſelf and his owners. This ob- 
ligation, if not obtained by what is ſtrictly called dureſs, was at 
leaſt not voluntarily entered into ; if the captain could thus 
bind himſelf, his ſhip and owners, what need could there be of 
hoſtage ? the hoſtage therefore is a ſecurity, and the prin- 
cipal, if not the only ſecurity. He ſaid, it aſtoniſhed him, 
that all foreign writers (except Grotius and Puffendorf)) are ſilent 
upon this ſubject : and they do not ſay much about it. 


Bur Molloy, lib. 1. cap. 8. F * 7. fays, © that if hoſtages are 
taken, he that gives them is freed from his faith ; for that in 
receiving hoſtages, he that receives them hath relinquiſhed from 
3T2 the 
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the aſſurance which he had in the faith of him that gave 


them 


AN action upon a ranſo m- bill was never attempted even in the 


Court of Admiralty; nor will it lie in Fance. 


Bur he admitted, that actions had been brought in the 
Admiralty, by the hoſtage againſt the owners who refuſed to 
ranſom him; and he thought "pe ſuch an action would lie 


even in this court: but that will not be matetial in the cc 
caſe. 


Mu. Chambers, in reply, cited ſome other authorities; par- 
ticularly, Les Uſages et Coutumes de la Mer; Guidon Rachats er 
Compoſitions ;. Grotius,, lib. 3. c. 20. ſeft. 58. and c. 23. ſect. 16. 
Zouch de jure et judicio feciali, part 2. c. 54. Ordonnances de 
Louis 14. touchant la Marine : which proved, he ſaid, that 
this was a contract allowable by the law of nations, and if the 


contract is allowed by the law of nations, the action muſt lie in 
them all. 


; Hz made ſome obſervations in anſwer to Mr. Dunning. 


In this declaration, it only appears that the capture was:du-- 
ring the war: it does not appear that the contract was ſo. 


A RIGHT may commence,. before the right of ſuing accrues. 
But ſuppoſing he could not have brought. his action during the: 
war; yet he may in time of peace. A right may revive, An 
alien enemy may ſuc as executor,, or for, an. account. 


In a caſe in chancery, Lord Hardwicke over- ruled a plea of 


alien enemy, pleaded by Serjeant Kertleby, to a bill brought for 
an account. 


A conNTRACT made during a war may be effectuated during a: 
Peace. 


IT 
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Ir is for general convenience, that an alien enemy may be 


an executor. 


| 
{ 
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AND 19 E. 4. 6. and Brooke, Title Denizen and Alien, pl. 20. 
are not law, 


Tux hoſtage is not the principal "TY but collateral, and 
not the ſubject matter of the contract. 


Fork which, he cited Zouch, Grotius, and other authorities. 


Bur if the hoſtage were the principal ſecurity, 1 his death 
does not difcharge the debt. 


MoLLoyv, /b. I. c. 8. relates to public hoſtages, upon leagues 
and treaties, 


BesIDes, other opinions are againſt him. 


Ulterius concilium. 
Mx. Blackſlone, who was to have argued for the defendant, 
upon a ſecond argument now ſaid, he had made inquiries abroad, 
and had. anſwers from very eminent lawyers of France and Hol- 
kand,. that ſuch an action had. been allowed, and upon prin- 
ciples that could not be diſputed,” therefore he did not chuſe 
to-argue-it. For the only objection which ſeemed to weigh 


upon the former argument, was, that ſuch an action woulck 
not lie in the other countries of Europe. 


Loxp Mansfield ſaid, the court were all of the ſame opinion. 


N. B. There were a few other actions of the fame Kind de- 


pending: but upon this judgment (which gave. univerſal fa- 
W cer the ranſoms were paid. 


PER 
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Per Curiam, unanimouſly, —Let there be judgment for the 
plaintiff. See Puffendorff, lib. 8. c. 7. ſe. 14. and Grotius, lib. 
3. c. 23. De fide privata in bello, | 


— 


Hernaman again// Bawden. 3 Burrow 1844. Hilary 
Term, 6 George 3. 


An Action for Seamen's Wages on a Voyage from Barnſtaple 20 
Newfoundland, and Spain. The Ship was taken after ber Ar- 
rival at Newfoundland, and the Aion was brought for the 
_ due on that Part of the Voyage. 


\HIS was an ation by a ſailor for wages in a voyage to 

% Newfoundland, and from thence to Spain or Portugal, 
or ſome port in the Mediterraneen ;”” a verdict had been given 
for the defendant : and the judge (Mr. Juſtice Gould) gave the 
plaintiff leave to move for a new trial, without payment of 
coſts : upon a queſtion which aroſe at the trial. 


Tux queſtion was, whether the ſailors in ſuch voyages are 
intitled to their wages at Newfoundland, or not till the ſhi p s ar- 
rival at the port of delivery of the fiſh.” 


THz contract was, that the wages ſhould be N at the 
part at which ſuch Ages: were uſually due.” 


Tux fact was, that this ſhip was taken, after it's ' arrival 


at Placentia i in Newfoundland ; and upon it's voyage from New- 
- u to it's org of delivery of aſh. 5 


In, vas iu led on the part of he defendant, chat in the courſe 
and nature of this praticular trade to Newfoundland for fiſh, the 
whole is conſidered as one entire voyage ; and is not underſtood 
to be finiſhed, till the ſhip's arrival at the port of delivery of the 


fiſh: though they admitted that the general rule in other voyages, 
was 


b 


was, „ that the wages are due upon the ſhip” s arriving at it's 


firſt port of deſtination or wget 


con TRA, for the plaintiff—It was denied that this was the 
courſe or cuſtom in thoſe. Newfoundland voyages, unleſs it be 
particularly ſpecified in the contract; which, the plaintiff's 


counſel ſaid, was uſually done, when this was intended by the 
parties. 


Trey argued that fright is the mother of wages; and that 


the quantum of the freight is quite immaterial. 
HRT, no ſuch cuſtom as is alledged, has been proved. 


INDEED, a ſpecial contract may controul a general law ; but 
this contract does not do ſo ; nor can the opinion of two or thiee 
witneſſes, or even of the jury eſtabliſh it as a cuſtom. And its 
being uſually inſerted in the contract, proves c that * is no 


ſuch general cuſtom.” 


Loxp Mansfield—It depends upon a matter of fact, whether 
this caſe is within the general rule of law : which'matter of 
fact is, © where the firſt place or port of delivery, upon this 
voyage or contract is? 


Ir is a voyage from Barnſtaple to Portugal or Spain, or other 
port in the Mediterranean, taking in a cargo of fiſh at Newfound- 


land. And ſo is the very contract itſelf, which deſcribes it as 


one ſingle voyage; which is to end either in Spain or Portugal, or 
ſome port in the Mediterranean, at the election of the freighter. 
And the ſhip was loſt before it arrived at it's port of delivery. 


THEREFORE the verdict is right. 
M. juſtice Wilmot concurred. Newfoundland is not the de- 


livering port, but the loading port; there the cargo is to be put 
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on board, which cargo is to produce the profit of the voyage. 
This is a contract for a voyage from Barnſtaple to ſome port in 
Spain or Portugal, or ſome port in the Mediterranean, going 


cound by Newfoundland. 


Mz. Juſtice Yates concurred. Tis all one entire voyage. 
The fiſh is the only lading of the ſhip : no matter where taken 
in. And the ſhip was loſt before it's arrival at the port of de- 
livery. As the freighter loſt his cargo, the mariner ought to 

Tux verdict is right. 

Mx. Juſtice Afton declared himſelf to be of the ſame opinion, 

Tux poſtea was ordered to be delivered to the defendant. 


Carter againſt Boehm. 3 Burrow 1905. Eaſter 
0 Term, 6 Geo. 3. 


A full Definition of Concealment in making of Inſurances. What 
Degree of it fhall avoid a Policy. | 


De Reaſon of the Rule which obliges both Parties to diſcloſe and not 
deceive, is to prevent Fraud and encourage good Faith. 


| x The Queſtion muſt always be, whether there was, under all the Cir- 
cumflances, at the Time of under-writing, a fair Repreſentation; 
or a Concealment; fradulent, if defigned, or (though not deſigned) 
varying materially the Obje of the Policy, or changing the Riſque 
underfiood to be run. 


What needs not to be diſcloſed on making an Inſurance, 


HIS was an inſurance cauſe, upon a policy under-written 
by Mr. Charles Boehm, of intereſt, or no intereſt, without 
I benefit 
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benefit of ſalvage. The inſurance was made by the plaintiff, 
for the benefit of his brother, Governor George Carter. It was 
tried before Lord Mansfield at Guildhall; and a verdict was 
found for the Finck by a ſpecial j jury of merchants. 


— — — — 2 — 


Ox Saturday the 19th of April laſt, M r. Ruodrdub (Eyre) on 
behalf.of the defendaat, moved for a new trial. His objection 


was, that circumſtances were hot ſufficiently diſcloſed.” 


A RULE was made to ſhew cauſe: and copies of letters and 
depoſitions were ordered to be left with Lord Mans ſielil. 


N. B. Four other cauſes depended upon this. 


Tus counlel for the plaintiff, viz, Mr. Morton, Mr. Dunning, 
and Mr. Wallace, ſhewed' cauſe on . the firſt of this 
month. 


Bur firſt, Lord Mansfield reported the evidence — That it was 
an action on a policy of inſurance for one year; viz. from 16th 
of October 1759, to 16th of Ofober 1760, for the benefit of the 
governor of Fort Marlborough, George Carter, againſt the loſs of 
Fort Marlborough, in the iſland of Sumatra in the Eoft- Indies, 
by it's being taken by a foreign enemy. That event happened: 
the fort was taken, by Count D'Efaigne, within the year. 


Tur firſt witneſs was Cawthorne, the policy-broker, who 
produced the memorandum given by the governor's brother (the 
plaintiff ) to him: and the uſe made of theſe inſtructions was, 
to ſhew ** that the inſurance was made for the benefit of gover- 
nor Carter, and to inſure him againſt the taking of the Fort by 
a foreign . 


Born fideb hal. been Long iniCliavcery': 


and the Chancery 
evidence on both ſides was read at the trial. 


Ir was objected, on behalf of the defendant, to be a fraud 
by concealment of circumſtances which ought to have been 
3 U diſcloſed; 
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diſcloſed; and particularly, the weakneſs of the fort, and the 
probability of it's being attacked by the French: which con- 
cealment was offered to be proved by two letters. The firſt 
was a letter from the governor to his brother Roger Carter, his 
truſtee, the plaintiff in this cauſe: the ſecond was from the go- 
vernor to the Eaſ-Iudia company. 


Tur evidence in reply to this objection conſiſted of three de- 
poſitions in Chancery, ſetting forth that the governor had 
20,000). in effects, and only inſured 10, ooo J. and that he was 
guilty of no fault in defending the fort. 


Tur firſt of theſe depoſitions was captain Tryon's : which 
proved that this was not a fort proper or deſigned to reſiſt Euro- 
pean enemies; but only calculated for defence againſt the na- 
tives of the iſland of Sumatra ; and alſo that the governor's of- 
fice is not military, but only mercantile; and that Fort Marl- 
borcugb is only a ſubordinate factory to Fort St. George. 


THERE was no evidence to the contrary; and a verdict was 
found for the plaintiff, by a ſpecial jury. 


AFTER his Lordſhip had made his report— 


Tur counſel for the plaintiff n to ſhew cauſe againſt 
a new trial, 


Trey argued, that there was no ſuch concealment ef c cir- 
cumſtances (as the weakneſs of the fort, or the probability of 
the attack,) as would amount to a fraud ſufficient to vitiate 
this contract: all which circumſtances were univerſally known 
to every merchant upon the Exchange of London. And all theſe 
circumſtances, they ſaid, were fully conſidered by a ſpecial jury 
of merchants, who are the proper judges of them. x 


AnpD Mr. Dunning laid it down as a rule“ That the infured 
is only obliged to diſcover facts; not the ideas or ſpeculations 
which he may entertain upon ſuch facts.“ 


THEY 
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Tur v ſaid, this inſurance was, in reality, no more than a 
wager Whether the French would think it their intereſt to at- 
tack this fort; and if they ſhould, whether they would be able 
to get a ſhip of war upon the river, or not. 


— — — . — — - — 


Sir Fletcher Norton and Mr. Recorder (Eyre) argued, contra, | 
for the defendant, the under-writer, * 


THEY inſiſted, that the inſurer has a right to know as much 
as the inſured himſelf knows. 


Tux v alledged, too, that the broker is the ſole agent of the 
inſured, | 


THESE are general, univerſal principles, in all inſurances. 


THEN they proceeded to argue in ſupport of the preſent 
objection. | 


Tur broker had, they ſaid, on being croſs-examined, owned 
that he did not believe that the inſurer would have meddled 
with the inſurance, if he had ſeen theſe two letters. : by! | 


ALL the circumſtances ought to be diſcloſed. This wager 
is not only“ Whether the fort ſhall be attacked; but 
« Whether it ſhall be attacked and taken.” Whatever really 
increaſes the riſque, ought to be diſcloſed. 


THEN they entered into the particulars which had been here 
kept concealed. And they inſiſted ſtrongly, that the plaintiff 
ought to have diſcovered the weakneſs and abſolute indefenſi- 
bility of the fort. 


In this caſe, as againſt the inſurer, he was obliged to make 
ſuch diſcovery, though he acted for the governor. - 
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InDzED, a governor ought not, in point of policy, to be 
permitted to inſure at all: but if he is permitted to inſure; or 
will inſure, he ought to diſcloſe all facts. 


IT cannot be ſuppoſed that the inſurer would have inſured ſo 
low as 4 /. per cent. if he had known of theſe letters, 


IT is begging the queſtion, to fay, that a fort is not in- 
tended for defence againſt an enetny.” The ſuppoſition is ab- 
ſurd and ridiculous. It muſt be preſumed that it was intended 
for that purpoſe: and the preſumption was, ** that the fort, the 
powder, the guns, &c. were in a good and. proper condition.” 
If they were not, (and it is agreed that in fact they were not, 
and that the governor knew it,) it ought to have been diſcloſed, 
But if he had diſcloſed: this, he could not have got the inſu- 
rance. Therefore this was a fraudulent concealment: and the 
under-writer is not liable. 


Ir does not follow, that becauſe he did not inſure his whole 
property, therefore it is good for what he has judged proper to 
inſure. He might have his reaſons for inſuring only a part, 
and not the whole. 


Loxp Mansfield now delivered the e of the court. 


THis is a motion for a new trial. In "ION of it, the 
counſel for the defendant contend, ** that ſome circumſtances 
in the knowledge of Governor Carter, not having been men- 
tioned at the time the policy was under-wrote, amount to a 
concealment, which ought, in law, to avoid the policy.” 


Taz counſel for the plaintiff infiſt, ** that the not mention- 
ing theſe particulars, does not amount to a concealment, which 


ought, i in law, to avoid the policy; cither as a fraud; or, as 
varying the contract.“ 


FiRsT. 
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FinsT. It may be proper to fay ſornething, in general, © 
concealments which avoid a policy. 


SECONDLY. To ſtate particularly the caſe now undes con- 
ſideration. 


THriRDLY. To examine whether the verdict, which finds 
this policy good although the particulars objected were not 
mentioned, is well founded. 


FiksT. Inſurance is a contract upon ſpeculation. 


Tux ſpecial facts, upon which the contingent chance is. to- 
be computed, lie moſt commonly in the knowledge of the in- 
ſured only: the under-writer truſts to his repreſentation, and 
proceeds upon confidence that he does not keep back any cir- 
cumſtance in his knowledge, to miſlaad the under-writer into a 
belief that the circumſtance does not exiſt, and to induce him 
to eſtimate the riſque, as if it did not exiſt. The keeping back 
ſuch circumſtance is a fraud, and therefore the policy is void. 
Although the ſuppreſſion ſhould happen through miſtake, with- 
out any fraudulent intention; yet till the under-writer is de- 
ceived, and the policy is void; becauſe the riſque run is really 


different from the riſque underſtood and intended to be run, at 
the time of the agreement, 


Tur er would equally be void, againſt the under-writer, 
if he concealed; as if he inſured a ſhip on her voyage, which 


he privately knew to be arrived: and an action would lie to 
recover the premium. 


Tur governing principle is applicable to all contracts and 
dealings. 


Goop faith forbids either party, by concealing what he 
privately knows, to draw the other into a bargain, from his: 
ignorance of that fact, and his believing the contrary. 


Bur 
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Bur either party may be innocently ſilent, as to grounds 
open to both, to exerciſe their judgment upon aliud eft celare; 
aliud tacere: neque enim id eft celare guicguid reticeas ; ſed cum quod 
tu ſcias, id ignorare emolumenti tui cauſa velis eos, quorum inter fit 


id ſcire. 


Tuts definition of concealment reſtrained to the efficient 
moti es and preciſe ſubject of any contract, will generally hold 
to make it void, in favour of the party miſled by his ignorance 
of the thing concealed. 


THERE are many matters, as to which the inſured may be 
innocently filent. He need not mention what the under-writer 
knows, ſcientia utrinzue par pares contrabentes facit. 


Ax under-writer cannot inſiſt that the policy is void, becauſe 
the inſured did not tell him what he actually knew; what way 
ſoever he came to the knowledge. 


Tur inſured need not mention what the under-writer ought 
to know; what he takes upon himſelf the knowledge of; or 
what he waves being informed of. 


Tur under-writer needs not be told what leſſens the riſque 
agreed and underſtood to be run by the expreſs terms of the 
policy. He needs not be told general topicks of ſpeculation: 
as, for inſtance—The under-writer is bound to know every 
eauſe which may occaſion natural perils; as, the difficulty of 
the voyage - the kind of ſeaſons—the probability of lightning, 


hurricanes, earthquakes, &c. 


He is bound to know every cauſe which may occafion politi- 
cal perils; from the ruptures of ſtates; from war, and the va- 
rious operations of it. He is bound to know the probability of 
ſafety, from the continuance or return of peace; from the im- 
becility of the enemy, through the weakneſs of their councils, 


or their want of ſtrength, &c. 
Ir 


a © 


Ir an under-writer inſures private ſhips of war, by ſea and 
on ſhore, from ports to ports, and places to places, any where, 
he needs not be told the ſecret enterprizes they are deſtined 
upon; becauſe he knows ſome expedition muſt be in view; and, 
from the nature of his contract, without being told, he waves 
the information. 


Ir he inſures for three years, he needs not be told any cir- 
cumſtance to ſhew it may be over in two: or if he inſures a 
voyage, with liberty of deviation, he needs not be told what 
tends to ſhew there will be no deviation. 


Mex argue differently, from natural phenomena, and politi- 
cal appearances : they have different capacities, different degrees 
of knowledge, and different intelligence. But the means of 
information and judging are open to both: each profeſſes to act 
from his own ſkill and ſagacity; and therefore neither needs to 
communicate to the other. e 


Tux reaſon of the rule which obliges parties to diſcloſe, is to 
prevent fraud, and to encourage good faith. It is adapted to 
ſuch facts as vary the nature of the contract; which one pri- 
vately knows, and the other is ignorant of, and has no reaſon 
to ſuſpect. | 


Tux queſtion therefore muſt always be, © whether there was, 
under all the circumſtances at the time the policy 'was under- 
written, a fair repreſentation ; or a concealment; fraudulent, if 
deſigned ; or, though not deſigned, varying materially the object 
of the policy, and changing the riſque underſtood to be run.” 


Tuis brings me, in the ſecond place, to ſtate the caſe now 
under conſideration. 


Tus policy is againſt the loſs of Fort Marlborough, from be- 
ing deſtroyed by, taken by, or ſurrendered unto, any European 
enemy, between the 1ſt of Odieber 1759, and the iſt of October 
1760, It was under-written on the gth of May 1760. 

| | Tux 
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Tur under. writer knew at the time, that the policy was to 
indemnify, to that amount, Rager Carter, the governor of Fort 
Marlborough, in caſe the event inſured againſt ſhould happen. 
The governor's inttruQtions. for the inſurance, bearing date at 
Fort Marlborough the 22d of September 1759, were laid before 
the under- writer. Two actions upon this policy were tried 
before me in the year 1762. The defendants then knew of a 
letter written ta the Eall- India Company, which the company 
offered to put into my hands; but would not dehyer to the par- 
ties, becauſe it contained ſome matters which they did not 
think proper to be made public. 


Ax objection occurred to me at the trial, whether a policy, 
againſt the loſs of Fort Meriboraugh, fur the benefit of the 


governor, was good; upon the principle which does not allow 
a Galor to inſure his wages. 


they conſidering that this place, though called, a fort, was 
really but a factory or ſettlement for trade; and that he, 
though called a governor, was really but a merchant : confider- 
ing too, that the law allows a captain of a:ſhip to inſure goods 
which he has on board, or his ſhare in the ſhip, if he be a 
part- er; and the captain of a privatcer, if he be a part- 
owner, to inſure his ſhare. Conſidering too, that the objection 
did not lie, upon any ground of juſtice, in the mouth of the 
under-writer, who knew him to be the governor, at the time 
he tock the premium. And as, with regard to the principles 
of public convenience, the cafe ſo ſeldom happens, (I never ſaw ß 
one before,) any danger from the example is little to be appre- 
hended: I did- net think myſelf warranted, upon that point, to 


nonſuit the plaintiff ; ſpecially too, as the objection did not 
come from the bar. 


TrovcH this point was mentioned, it was not inſiſted upon, 
at the laſt trial; nor has it been ſeriouſly argued, upon this 
motion, as ſufficient, alone, to vacate the policy : and if it had, 

1 | we 
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we are all of opinion. © that we are not warranted to ſay it n 
void, upon this account.” 


Uron the plaintiff's obtaining theſe two verdicts, the un- 
det- writers went into a court of equity ; where they have had 
an opportunity to ſift every thing to the bottom, to get every 
diſcovery from the governor and his brother, and to examine 
any witneſſes who were upon the ſpot. | 


Ar laſt, after the fulleſt inveſtigation of every kind, the 
preſent action came on to be tried at the * after laſt 


term. 


Tur plaintiff proved without contradiction, FE the place 


called Bencoolen or Fort Marlboraugh is a OO or omen, | 


but no military fort or fortreſs. 


THAT it was not eſtabliſhed for a place of atms or defence 
againſt the attacks of an European enemy ; but merely for 
the * of trade, and of defence grind the natives. | 


| THAT the fort was only intended and built wich an | date to 
keep off the country blacks. | 


Tnar the only ſecurity againſt European ſhips of war, con- 
ſiſted .in the difficulty of the entrance and navigation. of the 


river, for want of proper pilots, | 


 Taar the general ſtate and condition of the ſaid fort, and of 
the ſtren gth thereof, was in general well known, by moſt per- 
ſons converſant or acuainted wit h India affairs, or the ſtate of 
the company's factories. or ſettlements, and could not be kept 
ſecret or concealed from perſons who ſhould endeavour, by 
proper enquiry, to inform themſelves. 
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THAT there were no apprehenſions or intelligence of any at- 
tack by the French, until they attacked Nattal in February 1760. 


os +4 
as © | 


THAT on the 8th of February 1760, FRE was no ſuſpicion 
of any deſign by the French. 


THAT the governor then adit, from the witneſs, goods to 
the value of 4000 J. and had goods to the value of above 20,000/. 
and then _ for 50,0co /. and upwards. 

+E 

THAT on the 1ſt of April 1760, the fort was attacked by a 

French man of war of 64 guns, and a frigate of 20 guns, under 

the Count D'Eftargne, brought in by Dutch pilots ; unavoidably 
taken ; and afterwards delivered to the Dutch, and the priſoners 
ſent to Batavia. 


ON the part of the defendant, after all the opportunities of 

inquiry, no evidence was offered, that the French ever had any 

| deſign upon Fort Marlborough, before the end of March 1760, 

or that there was the leaſt intelligence or alarm, * that they 

might mike” the attempt,” till the taking of er in the 
year 1760. 


Tux v did not offer to diſprove the evidence, chat the go- 
vernor had acted, as in full ſecurity, long after the month of 
September 1759 ;. and had turned his money into goods, ſo late 
as the 8th of February 1760. There was no attempt to ſhew, 
that he had not loſt by the capture very 92 A N e 
the value of the inſurance. 
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Bor the defendant relied ch 2 letter, written to he ie Daft 
Tadia company, bearing date the 16th of September 17 59, which 
was ſent to England by the Pitt, Captain Milſn, who arrived in 
May $760, together with inſtructions for inſuring ; and alſo a 

letter 


. 
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letter bearing date the 22d of September 17 59, ſent to the plain- 
tiff by the ſame conveyance, and at the ſame time, (which 


. his lordſhip * ) 


Taz former of them notifies to the Eaf India company, that 
the French had, the preceding year, a deſign on foot to attempt 
taking that ſettlement by ſurpriſe ; and that it was very probable 
they might revive that deſign. It confeſſes and repreſents the 
weakneſs of the fort ; its being badly ſupplied with ſtores, arms, 
and ammunition ; and the impraticability of maintaining it (in 
its then ſtate) againſt an European enemy. 88 


Tus latter letter (to his brother) owns that he is now more 
afraid than formerly, that the French ſhould attack and take the 
ſettlement ; for as they cannot muſter a force to relieve their 
friends at the coaſt, they may, rather than remain idle, pay us 
a viſit. It ſeems they had ſuch an intention, laſt year.” And 
therefore he deſires his n to bet an Sn{urance Lee's 08 
his ſtock there. | A ae 

Tux relied too upon the croſs examination of the broker 
who negotiated the policy, ** that in his opinion, theſe letters 
ought. to have been ſhewn, or the contents diſcloſed; and if 
they had, the policy would not have been ander- Written. be 
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Tur defendant's counſel contended at the trial, as * 3 
done _ this A 9 that * Nane was wean 29 
5 
Pier. Becauſe the date and condition of the dert men- 


tioned in the governor's letter to the EAI India COMPANY, Was : 
not diſcloſed, bo i 


sxconpl v. Becauſe he did not wr res French 
not being in a condition to relieve their friends upon the cbaſt, 
3X 2 were 


1 P62 
were more likely to make an n attack upon this ſettlement, rather 
than remain idle. 


TarirDLY. That he had not diſcloſed his having received a 
letter of the 4th of February 1759, from which it ſeemed that 
the French had a deſign to take this — by ſurprize, the 
year before. | 


 Tarzy fo contended, that the o opinion of the broker was al- 
moſt deciſive. 


Tux whole was laid before the jury; who found for the 
Jaintiff. 


THIRDLY. It remains to confider theſe objections, and to 
mins, « whether this verdict is well founded. 


To this purpoſe, it is neceffary to conſider the nature of the 
contract, at the time it was entered into. 


nnen 


Tux contingency was, ©** whether Fart Marlborough was or 
would be taken by an European enemy, between, October 1759, 
and October 1760.” 


| Tun computation of the riſque depended upon the chance,. 
*« whether any European power would attack the place by ſea.” 
If they did, it was incapable of reſiſtance. | 


Tu under-writer at London, in May 1760, could judge 
much better of the probability of the contingency, than Go- 
vernor Carter could at Fort Marlborough, in September 17 59. 
He knew the ſucceſs of the operations of the war in Europe. He 

| | knew 
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knew what naval force the Engliſh and French had ſent to the 
Eaſt Indies. He knew from a compariſon of that force, whe- 
ther the ſea was open to any ſuch attempt by the French. He 
knew, or might know, every thing which was known at Fort 
Marlborough in September 17 59, of the general ſtate of affairs in 
the Eaft Indies, or the particular condition of Fort Merlberough, 
by the ſhip which brought the orders for the inſurance. He 
knew that ſhip muſt have brought many letters to the Eaſt India 
company; and, particularly, from the governor. | He knew 
what probability there was of the Dutch committing or having 
committed hoſtilities. 


UNDER theſe circumſtances, and with this knowledge, he 


inſures againſt the general contingency of the place being at- 
tacked by an European power, 


Ir there had been any deſign on foot, or any enterprize be- 
gun in September 1759, to the knowledge of the governor, it 
would have varied the riſque underſtood by the under-writer ; 
becauſe not being told af a particular defign or attack then 
ſubſiſting, he eſtimated the riſque upon the foot of an uncertain 
operation, which might or might not be attempted. 


Bur the governor had no notice of any deſign ſubſiſting in 
September 1759. There was no ſuch deſign in fact: the at- 
tempt” was made without premeditation, from the ſudden op- 
portunity of a favourable occaſion, by the connivance' and afiiſt- 
ance of the Duteb, which N wy ING to break his 
parole. 


Tusk being the circumſtances under which the contract 


was entered into, we ſhall: be DORAN to e of d e ob- 
jections upon the foot of concealments. 


Tur 


. 


Tur feſt concealment is, that he d not ae the con- 
* * the * g 


. * 
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Tur under-writer knew the bps was for we governor. 
He knew the governor muſt be acquainted with the ſtate of the 
place. He knew the governor could not diſcloſe it, conſiſtent 


with his duty. He knew the governor, by inſuring, apprehend- 
ed at leaſt the pollibility of an attack. 


Ween this knowledge, without aſking a queſtion, he un- 
der-wrote. 


By ſo doing, he took the knowledge of the ſtate of the place 
upon himſelf. It was a matter as to which he might be in- 
formed various ways: it was not a matter within the private 
knowledge of the 3 only. 


4 4 wy vpda abe utmoſt which can be con- 
tended ĩs, that the under- writer truſted to the fort being in the 
condition in which it ought to be: in like manner, as it is 
taken for granted, that a ſhip inſured is ſea-worthy. 


Wrar-is that aso. U F 


| 417 the neten 2 12 t it was only to n the 
natives, and err * 132 er 
1 1 0 11 5 0 1 
Tur * — againſt a | total los Z taking for granted, 
ce * if the pace was attacked, it would be _ F 
Tus contipgeney thireſove which ak under-writer has in- 
Cared againſt is, whether the place would be attacked by an 


Earopean 
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European force; and not, whether it would be able to reſiſt 
ſuch an attack, if the ſhips could get up the river.” 


IT was particularly left to the jury, to ich ec adds | 


this was the contingency in the api of the parties 2 
they have found, that ĩt was. 


AND we are all of opinion, ** that in this reſpe, their con- 
cluſion is agreeable to the evidence,” . 


Ix this view the ſtate and condition of the place was material, 
only in caſe of a land attack by the natives, 


=: 
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Tux ſecend concealment is, his not having diſcloſed, that, | 


from the Freuch not being able to relieve their friends upon the 
coaſt, they might make chem a viſit. ine 
TT 

Tus is no part of the fact of the caſe : it is. mere ſpeculation 
of the governor's, from the general ſtate. of the war. The 
conjecture was dictated to him from his fears, It; is A bold at- 


tempt, for the conquered, to attack the conqueror in his own 
dominions. PR GT 


A E 3011 Be 
Tur proficabtir of it, in this cold; Hepended upon the 
Engliſh naval force in thoſe ſeas ; which the under-writer-could 
better judge of at ondon in May 1760, yi, the e 
could at Fort Marlborough i in September 1 7 59. 


Tur third 3 is, that he aid not diſcloſe Fes letter 
from Mr. Winch,, of the 4th of February 17 59, — the 
geben of the r the your before: 
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g 71 ' >. 4 ü af! '1, 71 . Ty 1997 711 99 p by 21% iin, 19 


„cv „etc on many Yo 7 er 


(ww ] 


WnaAr chat letter was; how he mentioded * * ; or 
upon what authority he mentioned it ; or by whom the Celign 
was ſuppoſed to be imagined, does not appear. 


Tur defendant has had every opportunity of diſcovery ; and 
nothing has come out upon it, as to this * which he thinks 


makes for his purpoſe. 


Tux plaintiff offered to read the account Winch wrote to the 
Eaft India company; which was objected to, and therefore not 
read. The nature of that intelligence therefore is very doubtful. 


But taking it in the ſtrongeſt light, it is a report of a deſign to 


. the year before, but then dropt. X 


Txzs.is a topic of mere general ſpeculation, which made no 
part of the fact of the caſe, upon which the inſurance was to 


be made. 


Ir was id; if a man inſured a ſhip, knowing that two pri- 
vateers were lying in her way, without mentioning that cir- 
cumſtance, it would be a fraud—T agree to ĩt. But if he knew 
that two privateers Had been there the year before, it would be 
no fraud, not to mention that circumſtance; becauſe it does 
not follow, that they will cruize this year at the ſame time, 
in the fame place; or that they are in a condition to do it. If 
the circumſtance of * this deſign laid afide” had been men- 
tioned, it would have tended rather to leſſen the riſque, than 
increaſe it ; for the deſign of a furprize which has tranſpired, 
and been laid aſide, is leſs likely to be taken up again; eſ- 


pecially by a Vinquithed” enemy. 


Taz jury conſidered the nature of the nee ee e 
to theſe particulars: they thought it innocent; and that the 
omiſſion to mention them did not vary the contract. 


S An» 
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Ap we are all of opinion, * that in this refpe& they Judged 
extremely right.” 


Turns is a filence, not objected to at the trial, nor upon 
this motion; which might with as much reaſon have been ob- 
jected to, as the two laſt objections, or rather more, 


IT appears by the governor's letter to the plaintiff, © that he 
was principally apprehenſive of a Dutch war.” He certainly 
had, what he a good grounds for this 2 | 


Count D' Eſtaigne being piloted by the Dutch, delivered, the 
fort to the Dutch. And ſending the priſoners to Batavia, is a 
confirmation of thoſe grounds. And probably the loſs of the 
place was owing to the Dutch. The French could not have 
got up the river without Dutcb pilots: and it is plain, the whole 
was concerted with them. And yet, at the time of under- 
writing the policy, there was no intimation about the Dutch. 


Tar reaſon why the counſel have hot objetted to his hot al 
cloſing the grounds of his apprehenſion, is, becauſe it muſt have 
ariſen from political ſpeculation, and general intelligence: : 


therefore, they agree, it is not neceſſary to compmuynicats ſuch 
things to an under-writer, 


LasTLY. Great ſtreſs was * vpon de opinion of the 


broker, 


Bur we all think the jury ought not to pay the leaſt regard 
to it. It is mere opinion, which is not evidence; it is opinion 
after an event; it is opinion without the leaſt foundation from 
any previous precedent, or uſage ; it is an opinion which, if 
rightly formed, could only be drawn from the ſame -premiſes 


27 from 
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from which the court and jury were to determine the cauſe : 


and therefore it is improper. and irrelevant in the mouth of a 
witneſs. 


THERE is no imputation upon the governor, as to any in- 
tention of fraud. By the ſame conveyance, which brought his 
orders to inſure, He wrote to the company every thing which 
he knew or ſuſpected : he deſired nothing to be kept a fecret, 
which he wrote either to them or his brother. His ſubſe- 
quent conduct, down to the 8th of February 1760, ſhewed that 
he thought the danger very improbable. 


Tux reaſon of the rule againſt concealments is, to prevent 
fraud and encourage good faith. 


Ir the defendant's objections were to prevail in the prefent 
caſe, the rule would be turned into an inſtrument of fraud. 


Tux under-writer, here, knowing the governor to be ac- 
quainted with the ſtate of the place; knowing that he appre- 
hended danger, and muſt have ſome ground for his apprehen- 
ſion; being told nothing of either; ſigned this policy, with- 
out aſking a queſtion. 


Ir the objection, ** that he was not told” is ſufficient to 
vacate it, he took the premium, knowing the policy to be void; 
in order to gain, if the alternative turned out one way; and to 
make no ſatisfaction, if it turned out the other: he drew the 
governor into a falſe confidence, * that, if the worſt ſhould hap- 
pen, he had provided againſt total ruin; knowing, at the ſame 
time, that the indemnity to which the governor truſted, was 


void.“ 


THERE was not a word ſaid to him of the affairs of India, 
or the ſtate of the war there, or the condition of For? Marl- 
borough. If he thought that omiſſion an objection, at the time, 


he ought not to have ſigned the policy, with a ſecret reſerve in 
his 
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his own mind to make it void: if he diſpenſed with the infor- 
mation, and did not think this ſilence an objection then; he 
cannot take it up now, after the event. 


Wuar has often been ſaid of the ſtatute of frauds, may, 
with more propriety, be applied to every rule of law, drawn 
from principles of natural equity, to prevent fraud That it 
ſhould never be ſo turned, conſtrued or uſed, as to protect, or 
be a means of fraud.” 


 ArTEzR the fulleſt deliberation, we are all clear that the 

verdict is well founded; and there ought not to be a new 
trial: conſequently, that the rule fer that purpoſe ought to be 
diſcharged. 


RuLe diſcharged, 


Deguilder again/# Depeiſter. 1 Vernon 263. Ia 
Chancery. Michaelmas Term, 1684. 


Bottomry-bond cancelled on paying common Intereſt, when the Voyage 
| does not take Place. 


ORD Keeper A. intending to go a voyage, enters into a 

bottomry-bond ; but the ſhip not going the voyage, but 
lying ſafe in the port of London, the court decreed the defendant 
ſhould loſe the premium, and accept of his principal with uſual 
intereſt. 


Tux caſe was upon a bottomry-bond, whereby the plaintiff 
was bound, in conſideration of 400 J. as well to perform the 
voyage within fix months, as at the fix months end to pay the 
400 J. and 40 l. premium, in caſe the veſſel arrived ſafe, and 
was not loſt in the voyage. 
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Ir fell out, that the plaintiff never went the voyage, where 
by his bond became forfeited; and he now preferred his, bill to 
be relieved: and upon a former hearing, in regard the ſhip lay 
all along in the port of London, and ſo the defendant run no 
hazard of loſing his principal, the Lord Keeper thought fit to 
decree, that the defendant ſhould loſe the premium of 40/. and 
be contented with his principal and ordinary intereſt, And now, 
upon a re-hearing, he confirmed his former decree. 


Goddart againſt Garrett. 2 Vernon 269. In Chan- 
cery, Trinity Term 1692. 


One having no Intersft in a Ship inſures it; the Inſurance is void, 
though the Policy runs—* Intereſt or no Intereſt.” But if be is 
intereſted in the Ship, be may inſure more than the Value of bis 
Intereſt. i | 


HE defendant had lent money on bottomry-bond, but 

had no intereſt in the ſhip or cargo, the money lent was 
zool. and he inſured 450 J. on the ſhip ; the plaintiff's bill 
was to have the policy delivered up, by reaſon the defendant 
was not concerned in point of 4ntereſt, as to the ſhip or 
Cargo. 


Tux law is ſettled, that if a man has no intereſt, and inſures, 
the inſurance is void, although it be expreſſed in the policy— 
* intereſted or not intereſted ;” and the reaſon the law goes 
upon, is that theſe inſurances are made. for the encouragement 
of trade, and not that perſons unconcerned in trade, nor inte- 
reſted in the ſhip, ſhould profit by it; and where one would 
have benefit of the inſurance, he muſt renounce all intereſt in 
the ſhip. And the reaſon why the law allows that a man having 
ſome intereſt in the ſhip or cargo may inſure more, or five 
times as much, is that a merchar cannot tell how much, or 

3 how 


$33 } 
how little, his factor may have in readineſs to lade on board his 
thip. | | | | 


Per Cur',—Decree the policy of inſurance to be delivered up 
to be cancelled, g 


Noricx was taken in the policy, that it was to inſure money 
on bottomry. | 


Nor alſo, That in this caſe, the ſhip ſurvived the time 
limited in the bottomry-bond, and was loſt within the time 
limited in the policy. So if the inſurance was good, defendant 
might be intitled to the money on the bond, and alfo on the 


policy. | 


Harman again// Vanhatton. 2 Vernon 717. In 
Chancery, November 7, 1716, Lord Chancellor. 


NE lends 250/. on a bottomry-bond, and afterwards in- 

ſures on the ſame ſhip, and the ſhip is loſt, he ſhall have 

both the benefit of the inſurance, and the money due on the 

bond too. Paying the premium intitles the party to the bene- 

fit of the inſurance. An offer to deliver up the bond upon 

terms.not.complied with, is not binding ; and if made with- 
out conſideration, is nudum actum. 


Tur defendant lent the plaintiff 2 50 J. on a bottomry- bond, 


and afterwards inſured on the ſame ſhip; but the inſurance was 
larger as to the voyage, there being liberty to go to other ports 
and places than what were contained in the condition of the 
bottomry- bond. The ſhip being loſt, the defendant recovered 
the money on the policy of inſuranee, and alſo put the bottomry- 
bond in ſuit. The ſhip, though loſt, had deviated from the 
voyage mentioned in the bond, in going to Virgingardo to buy 
lalt, 


THz 
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Tux plaintiff brought his bill, pretending the defendant 
ought not to have a double ſatisfaction, to recover both on the 
inſurance, and alſo on the bond, he having inſured only in reſpect 
of the money he had lent on bottomry, and had no other inte- 
reſt in the ſhip or cargo ; and therefore the plaintiff would have 
had the benefit of the inſurance, paying the premium. 


Sed non allocatur, 


Tus defendant having paid the premium was intitled to the 
benefit of the policy, and run the riſque, whether the ſhip was 
loſt or not; and the inſurers might as well pretend to have aid 
of the bottomry-bond, and to diſcount the money recovered 
thereon, as the plaintiff to have the money recovered on the 
policy, to eaſe the bottomry-bond. 


Tux plaintiff alſo charged, that the defendant had promiſed 
and agreed to deliver up the bond, on the plaintiff's making up 
the money recovered on the policy as much as he lent on the 
bond, with intereſt and coſts, and proved ſuch offer and 
promiſe. 
Sed non allocatur. 


Ir was but nudum pattum, a voluntary offer, and on condi- 
tion that the money was then paid, and it was not complied 


with. 
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Le Pypre againſt Farr. 2 Vernon 716. In Chancery, 
| Michaclmas Term 1716. 


The Inſured in a valued Policy ended to diſcover what Goods be put 
on board, that the Value of his Goods ſaved may be deducted out of 
the Sum inſured. 


OODS inſured by agreement valued at 600/. and the in- 
ſured not to be obliged to prove any intereſt ; yet the 
inſured is ordered to diſcover what goods he put on board, that mn 
the value of his goods ſaved may be deducted out of the 600 J. 


Loxp Chancellor ordered the defendant to diſcover what 
goods he put on board: for although the defendant offered to 
renounce all intereſt to the inſurers, yet referred it to a maſter 
to examine the value of the goods ſaved, and to deduct it out 
of the value or ſum of 600/, at which the goods were valued by 
the agreement. 


In Chancery, Michaelmas Term 1690. 2 Yernon 176. 
Lord Commiſhoner Hutchins. 


Policy of Inſurance, ho far it extends. 


HERE a policy of inſurance is againſt reſtraint of 
princes, that extends not where the inſured ſhall navi- 
gate againſt the law of countries, or where there {hall be a 
ſcizure for not paying of cuſtom, or the like. 
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Speering and others again Degrave, Gallway and 
others. 2 Vernon 643. In Chancery, Hilary 
Term 1709. | 


The Maſter of a Ship buys Proviſions for the Ship, and has Money 

From the Owners to pay for the Proviſions, but fails without pay- 
ing the Money; the Owners are liable to pay in Proportion to 
their reſpetive Shares in the Ship. Maſter cf a Ship is but a 
Servant to the Owners. | 


ALLWAY, as maſter of a ſhip of which other defen- 

>, dants were part-owners, bought ſeveral goods of the plain- 

tiffs; as beef, biſcuit, fails, cordage : Gallway, the maſter, 

Failed. The bill was, to compel the defendants, the part- 

owners, to pay; who inſiſted that Gallway only was liable; 

and beſides, that he had money from the owners to pay the 
plaintiffs, 


PER Cur'.—Gallway, the maſter, was but a ſervant to the 
owners; and where a ſervant buys, the maſter is liable. If the 
owners paid their ſervant, yet if he paid not the creditors, 
they muſt ſtand liable. And the court decreed the owners to 


pay the plaintiffs their debts in proportion to their reſpective 
ſhares and intereſts in the ſhip. 
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Hughes againſt Cornelius. Skinner 230. Michaelmaz 
Term, 34 Gar. 2. B. R. 


How the Sentence of a Foreign Court of Admiralty is confidered as ts 
the IO of a Ship. 


HE caſe was, a ſhip was Dutch built, and after made an 

Engliſh ſhip ; the maſter was Dutch, ſome of the ſeamen 
Engliſh, and two Dutch: there being war between France and 
Holland, the French ſeize the ſhip, as a Dutch ſhip ; and con- 
demn her as a Dutch ſhip, in the Court of Admiralty in Fance: 
ſhe is there fold; and after, coming into England, the firſt 
owner ſeizes her, and the other brings trover: and a ſpecial 
verdict was found; but the court would not ſuffer it to be ar- 
gued, but ordered judgment to be entered for the plaintiff. 
For they ſaid, that ſentences in the courts of Admiralty ought 
to bind generally, according to jus gentium ; and that if we did 
not obſerve the ſentences given abroad, they would not obſerve 
ours, which would be a general inconvenience. And if the 
merchant in this caſe had received- wrong, he ought to apply to 
the Admiralty and Council, this being a matter of government; 
and that the King, if he ſaw cauſe, would ſend to his ambaſſa- 
dor in France, who would take care that right ſhould be done; 
and that if right be not done, then the King would grant letters 
of marque and repriſal. And in this caſe they remembred 
Cottington's caſe. „„ | | 


Anonymous, 
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Anonymous: Skinner 243. Michaelmas Term, 
x Jar. 8. B. K. 


When a Policy of Inſurance is diſcharged. 


HE policy of aſſurance run until the ſhip ſhall have 

ended, and be diſcharged of her voyage: arrival at the 
port to which ſhe was bound is not a diſcharge until ſhe is 
unladed. Per totam curigm, upon a demurrer. 


before Lord Mansfield. 


What are Ach of Barratry. 


H E maſter of a, veſſel going out of his courſe on a fmug- 

gling voyage, where. the uſual inſurance has been made 

againſt barretry,, the damage or loſs any way happening ſhall 
fall upon the inſurer, in an action upon a policy of inſurance. 


Tur plaintiff declares upon a policy of inſurance, with the 
uſual clauſe againſt loſs by perils of the ſea or barretry; and 
that the ſhip Thomas and Matthew was a ſhip for general freight- 
age, and not for private purpoſes. Covenant, that the ſhip 
ſhould proceed directly from London to Seville, with the goods 
laden therein: and that inſtead thereof, the maſter went to 
Guernſey, to take French brandy, without the knowledge and 
privity of the freighter ; and that afterwards, the faid ſhip in 
her return from Gzernſey, met with a ſtorm at ſea, whereby 
ſhe was greatly damaged, and put into a port of Cornwall to 
xefit ; and afterwards, proceeding in her courſe to the place of 


deſtination, 
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deſtination, ſhe ſuſtained other damage, by means whereof the 
goods were ſpoiled. 


Tur defendant inſiſted, that the plaintiff ought not to re- 
cover ; becauſe the loſs did not happen by ſtorms and. perils of 
the ſea, in the courſe of the voyage, but by reaſon of deviation : 


and that there was no barratry, the deviation being with the 
knowledge of the owner. 


THe caſe was this :—The owner of the veſſel, who alſo put 
in the maſter, let her on freight; but the maſter, inſtead of 
proceeding directly on his voyage, put into Guernſey, and took 
in French brandy. And returning to the coaſt of England, met 
with a ſtorm; whereby the veſſel was obliged to put into a port 
in Cornmoall, to refit, where the prohibited goods were ſeized : 
but the ſhip proceeded with the reſt of her cargo, and met with 
ſach further damage that ſhe could not keep the ſea, but was 
obliged to return to Cornwall; and, in unlading the veſſel, the 


goods inſured, upon which the action was brought, were found 
ſpoiled. 


IT was left to the jury, whether, upon the evidence, they 
found the departing out of the courſe of the voyage, for the 
purpoſe of ſmuggling, to have been with the knowledge and 
privity of the freighter, or no; and they found, that it was 
without his knowledge and privity. But on the further queſtion 
being put, whether with the knowledge and privity of the 


owner of the hull ; they found, it was : agd, upon the whole 


matter, they found for they plaintiff, 


THr1s queſtion came on in the King's Bench, before Lord 


Mansfield Chief Juſtice, and the other Judges i in the court, on a 
motion for a new trial, 
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14 Geo. 3. Cap. 19. A. D. 1774. 


An AF to diſcontinue, in ſuch Manner, end for ſuch Time, as are 
therein mentioned, the landing and diſcharging, lading or ſhipping 
of Goods, Wares and Merchandize, at the Town and within the 
Harbour of Boſton, in the Province of Maſſachuſet's Bay, in 
North America. 


Sef. 1. HEREAS dangerous commotions and inſur- 

rections have been fomented and raiſed in the 
town of Beſten, in the province of Maſſachiſet's Bay, in New 
England, by divers ill- affected perſons, to the ſubverſion of his 
Majeſty's government, and to the utter deſtruction of the pub- 
lick peace and good order of the ſaid town; in which commo- 
tions and inſurrections certain valuable cargoes of teas, being 
the property of the Eaſt- India Company, and on board certain 
veſſels lying within the bay or harbour of Beton, were 
ſeized and deſtroyed : And whereas, in the preſent condition of 
the ſaid town and harbour, the commerce of his Majeſty's fub- 
jets cannot be ſafely carried on there, nor the cuſtoms payable 
to his Majeſty duly collected; and it is therefore expedient that 
the officers of his Majeſty's cuſtoms ſhould be forthwith removed 
from the ſaid town: May it pleaſe your Majeſty that it may be 
enacted, and be it enacted by the King's moſt excellent Majeſty, 
by and with the advige and conſent of the Lords ſpiritual and 
temporal, and Commons, in this preſent Parliament aſſembled, 
and by the authority of the ſame, That from and after the firſt 
day of June, one thouſand ſeven hundred and ſeventy-four, it 
ſhall not be lawful for any perſon or perſons whatſoever, to lade 
or put, or cauſe or procure to be laden or put, off or from any 
quay, wharf, or other place, within the ſaid town of Boſon, or 
in or upon any part of the ſhore of the bay, commonly called 
the harbour of Baſfon, between a certain headland or point, 


called Nahant Paint, on the weſtern fide of the entrance of the 
3 ſaid 
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ſaid bay, or in or upon any iſland, creek, landing-place, bank, 
or other place within the ſaid bay or headlands, into any (hip, 
veſſel, lighter, boat or bottom, any goods, wares or merchan- 
diſe whatſoever, to be tranſported or carried into any other 
country, province or place whatſoever, or into any other part 
of the ſaid province of the Maſſac! uſet's Bay, in New-England; 
or to take up, diſchagge or lay on land, or cauſe or procure to 
be taken up, diſcharged or laid on land, within the ſaid town, 
or in or upon any of the places aforeſaid, out of any boar, 
lighter, ſhip, veſſel or bottom, any goods, wares or merchan- 
diſe whatſoever, to be brought trom any other country, 
place or province, or any the faid province of the Mafſa- 
chuſet's Bay, in New-Engiand; upon pain of the forfeiture of 
the ſaid goods, wares and merchandiſe, and of the faid boat, 
lighter, ſhip, veſſel or other bottom, into which the ſame ſhall 
be put, or out of which the ſame ſhall be taken, and of the 
guns, ammunition, tackle, furniture and ſtores, in or belong- 
ing to the ſame: and if any ſuch goods, wares or merchandiſe, 
ſhall, within the ſaid town, or in any the places aforeſaid, be 
laden or taken in from the ſhpre into any barge, hoy, lighter, 
wherry or boat, to be carried on board any ſhip or veſſel out- 
ward bound to any other country or province, or other part of 
the faid province of the Maſſacbuſets Bay, in New-England, or 
be laden or taken into ſuch barge, hoy, lighter, wherry or 
boat, from or out of any ſhip or veſſel coming in and arriving 
from any other country or province, or other part of the faid 
province of the Maſſachuſet's Bay, in New-England, ſuch barge, 
hoy, lighter, wherry or boat, ſhall be forfeited and loſt. 


2. AnD be it further enacted by the authority afore- 
faid, that if any wharfinger, or keeper of any wharf, crane 
or quay, or their ſervants or any of them, ſhall take up or 
land, or knowingly ſuffer to be taken up or landed, or ſhall 
ſhip off, or ſuffer to be water-borne, at or from any of their 
{azd wharfs, cranes or quays, any ſuch goods, wares or mer- 
chandiſe; in every ſuch caſe, all and every ſuch wharfinger and 
keeper of every ſuch wharf, crane or quay, and every perſon 


whatever 


| 
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whatever who ſhall be aſſiſting, or otherwiſe concerned in the 
ſhipping, or in the loading or putting on board any boat or 


other veſſel, for that purpoſe, or in the unſhipping ſuch goods, 


wares and merchandiſe, or to whoſe hands the fame ſhall 
knowingly come after the loading, ſhipping or unſhipping 
thereof, ſhall forfeit and loſe treble the value thereof, to be 
computed at the higheſt price which ſuch fort of goods, wares 
and merchandiſe, ſhall bear at the place where ſuch offence 
ſhall be committed, at the time when the ſame ſhall be fo com- 
mitted, together with the veſſels and boats, and all the horſes, 
cattle and carriages whatſoever, made uſe of in the ſhipping, 
unſhipping, landing, removing, carriage or conveyance, of any 
of the aforeſaid goods, warcs and merchandiſe, 


3. AND be it further enacted by the authority aforeſaid, that 
if any ſnip or veſſel ſhall be moored or lie at anchor, or be ſeen 
hovering within the ſaid bay, deſcribed and bound as afore- 
ſaid, or within one league from the ſaid bay fo deſcribed, or the 
ſaid headlands, or any of the iflands lying between or within 
the ſame, it ſhall and may be lawful for any admiral, chief 
commander, or ; commiſſioned officer, of his Majeſty's fleet or 
ſhips of of war, or for any officer of his Majeſty's cuſtoms, to 


.compel ſuch ſhip or veſſel to depart to ſome other port or har- 


bour, or to ſuch ſtation as the ſaid officer ſhall appoint; and to 
uſe ſuch force for that purpoſe as ſhall-be found neceſſary: and 
if ſuch ſhip or veſſel ſhall not depart accordingly, within fix 
hours after notice for that purpoſe given by ſuch perſon as 
aforeſaid, ſuch ſhip or veſſel, together with all the goods laden” 
on board thereon, and all the guns, ammunition, tackle and 
furniture, ſhall be forfeited and loſt, whether bulk ſhall hare 
* broken or not. | | 


4. PROVIDED 8 that nothing i in i this act conteined ſhall 
extend to any military or other ſtores for his Majeſty's uſe, or 
to the ſhips or veſſels whereon the ſame ſhall be laden, which 
ſhall be commiſſioned by, and in the immediate pay of his 

Majeſty, 
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_ Majeſty, his heirs or ſucceſſors; nor to any fuel ot victual 
brought coaſtwiſe from any part of the continent of America, 
for the neceflary uſe and ſuſtenance of the inhabitants of the 
ſaid town of Boſlon, provided the veſſel wherein the ſame ate to 
be carried ſhall be duly furniſhed with a cocket and let- paſs, 
after having been duly ſearched by the proper officers' of his 
Majeſty's cuſtoms, at Marblehead, in the port of Saum, in the 
. faid province of Maſſachuſet s Bay; and that ſome officer of his 
Majeſty's cuſtoms be alſo there put on board the ſaid veſſel, 
who is hereby authoriſed to go on board, and proceed with the 
faid veſſel, together with a ſufficient number of perſons proper- 
ly. armed, for his defence, to the faid town or harbour of 
Boſton; nor to any ſhips or veſſels which may happen to 'be 
within the ſaid harbour of Boſton on or before the firſt day of 
June, one thouſand ſeven hundred and ſeventy-four, and may 
have either laden or taken on board, or be there with intent to 
load or take on board, or to land or diſcharge any goods, wares 
and merchandiſe, provided the faid ſhips and veſſels do depart 
the ſaid harbour within fourteen days after the ſaid firſt day of 
June, one thouſand ſeven hundred and EIN: 268 


5. And be it further enacted by the authority aforeſaid, that 
all ſeizures, - penalties and forfeitures, inflicted by this act, ſhalt 
be made and proſecuted by any admiral, chief commander, or 
commiſſioned officer, of his Majeſty's fleet or ſhips of war, or 
by the officers of his Majeſty's cuſtoms, or ſome of them, or by 
ſome other perſon deputed or authoriſed by warrant from the 
lord high treaſurer, or the commiſſioners of his Majeſty's treaſury, 
for the time being, and by no other perſon whatſoever: and if any 
ſuch officer or other perſon authoriſed as aforeſaid, ſhall directly 
or indirectly take or receive any bribe or reward, to connive at 
ſuch landing or unlading, or ſhall make or commence any col- 
luſive ſeiſure, information or agreement for that purpoſe, or 
ſhall do any other act whatſoever, whereby the goods, wares or 
merchandiſe, prohibited as aforeſaid, ſhall be ſuffered to pals 
either inwards or outwards, or whereby the forfeitures and pe- 


nalties 
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nalties infliged by this act may be evaded, every ſuch offender 
ſhall forfeit the ſum of five hundred pounds for every ſuch: of- 
fence, and ſhall become incapable of any office or employ- 
ment, civil or military; and every perſon who ſhall give, offer 
or promiſe, any ſuch bribe or reward, or ſhall contract, agree 
or treat with any perſon fo authoriſed as aforeſaid, - to commit 
any ſuch, offence, (hall forfeit * ſum of An — | 


| 6. * be it hes, antes * the 2 aforeſaid, che 
the forfeitures and penalties inflicted by this act ſhall and may 
be proſecuted, ſued for and recovered, and be divided, paid and 
applied, in like- manner as other penalties and forfeitures in- 
flicted by any act or acts of parliament relating to the trade or 
revenues of the Britiſh colonies or plantations in America, are 
directed to be proſecuted, ſued for or recovered, divided, paid 
and applied, by two ſeveral acts of parliament ; the one paſſed 
in the fourth year of his preſent Majeſty, (intitled, ** An act 
for granting certain duties in the | Britiſh colonies and planta- 
tions in America; for continuing, amending and making per- 
petual, an act paſſed in the ſixth year of the reign of his late 
majeſty King George the ſecond, intitled, An act for the better 
ſecuring and encouraging the trade of his Majeſty's ſugar colo- 
nies in America; for applying the produce of ſuch duties, and 
of the duties to ariſe by virtue of the ſaid act, towards defray- 
ing the expences of defending, protecting and ſecuring the ſaid 
colonies and plantations; for explaining an act made in the 
twenty-fifth year of the reign of King Charles the ſecond, in- 
titled, An act for the encouragement of the Greenland and Eaflern 
trades, and for the better ſecuring the plantation trade; and for 
altering and diſallowing ſeveral drawbacks on exports from this 
kingdom, and more effectually preventing the clandeſtine con- 
veyance of goods to and from the ſaid colonies and plantations, 
and improving and ſecuring the trade between the ſame and 
Great Britain; ) the other, paſſed in the eighth year of his pre- 
ſent Majeſty's reign, (intitled, An Act for the more eaſy and 
PRE: recovery of the penalties and forfeitures inflicted by the 
acts 
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7. Au denn further eus by the « authority aforeſaid, that 
every charter-party, bill of loading, and other contract, for 
oonſigning, ſhipping or cartying, any goods, wares and mer- 
chandiſe whatſoever, to or from the ſaid town of Boflon, or any 
part of the bay ot harbour thereof, deſcribed as aforeſaid, 

which Have been made or entered into, ſo long as this act ſhall - 
remain ig full force, relating to any, hip which hall arrive at 
the ſaid town or harbour, after i firſt day of June, one 
thouſand, ſeven hundred and ſeventy four, ſhall be and the ſame 
are hereby declared to be wiherſy W. to all intents and 
purpoſes whatſoever. | 


8. ene r * 
whenever it hell be made to appear to his Majeſty in his privy- 
council, that peace and obedience to the laws ſhall be ſo far re- 
| ſtored in the ſaid town of Bolton, that the trade of Great- Britain 
may fufely be carried on there, and his Majeſty's cuſtoms duly 
collected, and his Majcſy in his privy council ſhall adjudge the 
ſame to be true, it ſhall and may'be-lawful for bis Majeſty, by 

ion, or order of council, to athgn and appoint the 
extent, bounds and limits, of the port ot harbour of Boon, 
and of every creek or haven within the ſame, or in the iflands 
within the precin& thereof; and alſo, to aflign and appoint ſuch - 
and ſo many open places, quays and wharfs, within the ſaid 
harbour, crecks, havens and iſlands, for the landing, diſcharg- 
ing, lading and ſhipping of goods, as his Majeſty, his heirs or 
ſucceſſors, ſhall judge neceſſary and expedient ; and allo to ap- 
point ſuch and ſo many afficers of the cuſtoms therein as his 
Majeſty ſhall think fit; after which it ſhall be lawful for any 
perſon or perſons, to lade or put off from, or to diſcharge and 
land upon ſuch wharfs, quays and places, ſo appointed within 
the faid harbour, and none other, any goods, wares and mer- 


chandiſe whatever. 


4A . 9. PRovibep 
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9. PROvIp ED always, that if any goods, wares or merchan- 
diſe, ſhall be laden or put off from, or diſcharged or landed 
upon, any other place than the quays, wharfs or places, ſo to 
be appointed, the ſame, together with the ſhips, boats and 
other veſſels employed therein, and the horſes and other cattle 


and carriages uſed to convey the ſame, and the perſon or perſons 


concerned or aſſiſting therein, or to whoſe hands the ſame ſhall 
knowingly come, ſhall ſuffer all the forfeitures and penalties 
impoſed by this or any ue act on the illegal ſhipping or land- 
ing of goods. 


10. ProvipeD alſo, and it is hereby declared and enacted, 
that nothing herein contained ſhall extend, or be conſtrued, to 
enable his Majeſty to appoint ſuch port, harbour, creeks, quays, 
wharfs, places or officers, in the ſaid town of Baſtan, or in the 
faid bay or iſlands, until it ſhall ſufficiently appear to his Ma- 
jeſty that full ſatisfaction hath been made by or on behalf of 
the inhabitants of the ſaid town of Bo/ton, to the united company 
of merchants of Eng/and trading to the Eaſt-Indies, for the 
damage ſuſtained by the ſaid company by the deſtruction of 
their goods ſent to the ſaid town of Boſton, on board certain 
ſhips or veſſels as aforeſaid; and until it ſhall be certified to his 
Majeſty in council, by the governor or lieutenant-governor 
of the ſaid province, that reaſonable ſatisfaction hath been made 
to the officers of his Majeſty's revenue, and others who ſuffered 
by the riots and inſurrections abovementioned, in the months 
of November and December, in the year. one thouſand ſeven 
hundred and ſeventy-three, and in the month of January, in 
the year one thouſand ſeven hundred and ſeventy-four. 


11. AND be it further enacted by the authority aforeſaid, that 
if any action or ſuit ſhall be commenced either in Great Britain 
or America, againſt any perſon or perſons, for any thing done 
in purſuance of this act of parliament, the defendant or defen- 
dants, in ſuch action or ſuit, may plead the general iſſue, and 


give the ſaid act, and the — matter, in evidence, at any 
trial 
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trial to be had thereupon, and that the ſame was done in pur- 
ſuance and by the authority of this act: and if it ſhall appear ſo 
to have been done, the jury ſhall find for the defendant or de- 
fendants; and if the plaintiff ſhall be nonſuited, or diſcontinue 
his action after the defendant or defendants ſhall have appeared; 
or if judgment ſhall be given upon any verdi& or demurrer, 
againſt the plaintiff, the defendant or defendants ſhall recover 
treble coſts, and have the like remedy for the ſame, as defen- 
dants have in other caſes by law. 


I4 Geo. 3. Cap. 39. A. D. 1774. 


An 4 for the impartial Adminiſtration of Juſtice in the Caſes of 
Per ſons queſtioned for any As done by them in the Execution of 
the Law, or for the Suppreſſion of Riots and Tumults, in the Pro- 
vince bl the Maſſachuſet's Bay, in New-England. 


Seek. 1. HEREAS in his Majeſty's province of Meſſe 
cbuſet s Bay, in New-England, an attempt hath 

lately been made to throw off the authority of the parliament 
of Great Britain over the ſaid province, and an actual and 
avowed reſiſtance, by open force, to the execution of certain 
acts of parliament, hath been ſuffered to take place, uncon- 
trouled and unpuniſhed, in defiance of his Majeſty's authority, 
and to the utter ſubverſion of all lawful government: and 
whereas, in the preſent diſordered ſtate of the ſaid province, it 
is of the utmoſt importance to the general welfare thereof, and 
to the re-eſtabliſhment of lawful authority- throughout the ſame, 
that neither the magiſtrates acting in ſupport of the laws, nor 
any of his Majeſty's ſubjects aiding and affiſting them therein, 
or in the ſuppreſſion of riots and tumults raiſed in oppoſition to 
the execution of the laws and ſtatutes of this realm, ſhould be 
diſcouraged from the proper diſcharge of their duty, by any 
apprehenſion,” that in caſe of their being queſtioned for any 
acts done therein, they may be liable to be brought to trial for 
4A 2 the 
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the ſame before perſons who do not acknowledge the validity 
of the laws, in the execution whereof, or the authority of the 
magiſtrate in the ſupport of whom, ſuch. acts had been done: 
In order therefore to remove every ſuch diſcouragement. from 
the minds of his Majeſty's ſubjects, and to induce them, upon 
all proper occaſions, to exert themſelves in fupport. of the pub- 
lic peace of the province, and of the authority of the King and 
parliament of Great Britain over the ſame ; be i enacted by the 
King's moſt excellent Majeſty, by and with the advice and con- 
ſent of the Lords ſpiritual and temporal, and Commons, in this 
preſent parliament afſembled, and by the authority of the ſame, 
that if any inquiſition or indictment ſhall be found, or if any 
appeal ſhall be ſued or preferred againſt any perſon, for murder 
or other capital offence, in the province of the Maſſachuſet's 
Bay, and it ſhall appear by information given upon oath to the 
governor, or, in his abſence, to the licutenant-governor of the 
ſaid province, that the fact was committed by the perfon againſt 
whom ſuch inquiſition or indictment ſhall be found, or againſt 
whom ſuch appeal ſhall be ſued. or preferred, as aforeſaid, either 
in the execution of his duty as a magiſtrate for the ſuppreſſion 
of riots, or in the ſupport of the laws of revenue, or in acting 
in his duty as an officer of the revenue, or in acting under the 
direction and order of any magiſtrate, for. the ſuppreſſion of 
riots, or for carrying into effe& the laws of revenue, or in aid- 
ing and aſſiſting in any of the caſes aforeſaid ; and if it ſhall 
alſo appear, to the ſatisfaction of the faid x governor or lieutenant- 
governor reſpeQively, that an indifferent trial cannot be had 
within the ſaid province, in that caſe, it ſhall and may be law- 
ful for the governor or lieutenant-governor to direct, with the 
advice and conſent of the council, that the inquiſition, indict- 
ment or appeal, ſhall be tried in ſome other of his Majeſty's 
colonies, or in Great Britain; and for that purpoſe, to order the 
perſon againſt whom ſuch inquiſition or indictment ſhall be 
found, or againſt whom ſuch appeal ſhall be ſued, or preferred, 
as aforeſaid, to be ſent, under ſufficient cuſtody, to the place 
appointed for his trial, or to admit ſuch a perſon to bail, taking 

1 a recog- 
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a recognizance (which the ſaid -governor, or, in his abſence, 
the licutenant-governor, is hereby authorized to take) from 
ſuch perſon, with ſufficient ſureties, to be approved of by the 
ſaid governor, or, in his abſence, the lieutenant-governor, in 
ſuch ſums of money as the faid governor, or, in his abſence, 
the lieutenant governor, ſhall deem reaſonable, for the perſonal 
appearance of ſach perſon, if the trial ſhall be appointed to be 
had in any other colony, before the governor, or lieutenant- 
governor, or commander in chief of ſuch colony; and if the 
trial ſhall be appointed to be had in Great Britain, then before 
his Majeſty's court of King's Bench, at a time to be mentioned 
in ſuch recognizances ; and the governor, or lieutenant-gover- 
nor, or commander in chief of the colony where ſach trial ſhall 
be appointed to be had, or court of King's Bench where the 
trial is appointed to be had in Great Britain, upon the ap- 

rance of ſuch perſon according to ſuch recognizance, or in 
cuſtody, ſhall either commit ſuch perſon, or admit him to bail, 
until ſuch trial; and which the ſaid governor, or lieutenant- 
governor, or commander in chief, and court of King's Bench, 
are hereby authorized and impowered to do, 


2. And, to prevent -a failure of juſtice, from the want of 
evidence on the trial of any ſuch inquiſition, indictment, or 
appeal, be it further enacted, That the governor, or, in his 
abſence, the lieutenant-governor, ſhall, and he is hereby au- 
thorized and required, to bind in recognizance to his Majeſty 
all ſuch witneſſes as the proſecutor, or the perſon againſt whom 
ſuch inquiſition or indictment ſhall be found, or appeal ſued 
or preferred, ſhall defire to attend the trial of the faid inquiſition, 
indictment, or appeal, for their perſonal appearance, at the 
time and place of ſuch trial, to give evidence. And the faid 
governor, or in his abſence the lieutenant-governor, ſhall there- 
upon appoint a reaſonable ſum to be allowed for the expences 


of every ſuch witneſs, and ſhall thereupon give to. each witneſs 
a certificate in writing, under his hand and feal, that fuch 
witneſs has entered into a recognizance to give evidence, and 


ſpecifying 
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ſpecifying the ſum allowed for his expences; and the collector 
and collectors of the cuſtoms, or one of them, within the ſaid 
province, upon the delivery of ſuch certificate, are and is hereby 
authorized and required, forthwith to pay to ſuch witneſs the 
| ſum ſpecified therein for his expences. 


3. AnD be it further enacted by the authority aforeſaid, 
That all proſecutors and witneſſes, who ſhall be under recog. 
nizances to appear in any of his Majeſty's colonies in America, 
or in Great Britain, in purſuance of this act, ſhall be free from 
all arreſts and reſtraints. in any action or ſuit to be commenced 
againſt them, during their going to ſuch colony, or coming to 
Great Britain, and their neceſſary ſtay and abiding there, on oc- 
caſion of ſuch proſecution, and returning again to the ſaid pro- 
vince of the Mafſachuſet's Bay. | 


4. Axp be it further enacted, by the authority aforeſaid, 
That all and every his Majeſty's juſtices of the peace, and other 
juſtices and coroners, before whom any perſon ſhall be brought, 
charged with murder, or other capital crime, where it ſhall 
appear by proof, on oath, to ſuch juſtice or coroners, that the 
fact was committed by ſuch perſon, either in the execution of 
his duty as a magiſtrate, for the ſuppteſſion of riots, or in the ſup- 
port of the laws of revenue, or in acting in his duty as an officer 
of revenue, or in acting under the direction and order of any 
magiſtrate, for the ſuppreſſion of riots, or for the carrying into 
effect the laws of revenue, or in aiding and aſſiſting in any of the 
caſes aforeſaid, are hereby authorized and required to admit 
every ſuck perſon ſo brought before him or them, as aforeſaid, 
to bail; any law, cuſtom or uſage, to the contrary thereof in any- 
wiſe notwithſtanding. 


5.. And be it further enacted by the authority aforeſaid, That 
where it ſhall be made appear to the judges or juſtices of any 
court, within the ſaid province of the Maſſachuſets Bay, by any 


ow againſtwhom any inquiſitions or indictment ſhall be found, 
or 


F aan 1 ; 


or appeal ſued or preferred for murder, or other capital crime, 
that the fact was committed by ſuch perſon, either in the ex- 
ecution of his duty as a magiſtrate, for the ſuppreſſion of riots, or 
in the ſupport of the laws of revenue, or in acting in his duty as 
an officer of revenue, or in acting under the direction and order 
of any magiſtrate, for the ſuppreſſion of riots, or for the carrying 
into effect the laws of revenue, or in aiding and aſſiſting in any 
of the caſes;aforeſaid, and that he intends to make application 


to the governor, or lieutenant-governor of the ſaid province, 


that ſuch inquiſition, indictment, or appeal, may be tried in 
ſome other of his majeſty's colonies, or in Great Britain, the 
ſaid judges or juſtices are hereby authorized and required to ad- 
journ or poſtpone the trial of ſuch inquiſition, indictment, or 
appeal, for a reaſonable time, and admit the perſon to bail, in 
order that he may make application to the governor, or lieu- 
tenant-governor, for the purpoſe aforeſaid. 


6. Anp be it further enacted, That the governor, or in 
his abſence the licutenant-governor, if he ſhall direct the trial to 


be had in any other of his majeſty's colonies, ſhall tranſmit the 


inquiſition, indictment, or appeal, together with the recog- 
nizances of the witneſſes, and other recognizances, under the 
ſeal of the province, to the governor, or licutenant-governor, or 
commander in chief of ſuch other colony, who ſhall immediately 
iſſue a commiſſion of oyer and terminer, and deliver, or cauſe 
to be delivered, the ſaid inquiſition, indictment, or appeal, with 
the ſaid recognizances, to the chief juſtice, and ſuch other per- 
ſons as have uſually been commiſſioners of oyer and ter miner, 
juſtices of aſſize, or general gaol-delivery there, who ſhall have 
power to proceed upon the ſaid inquiſition, indictment, or ap- 
peal, as if the ſame had been returned, found, or preferred be- 
fore them, and the trial ſhall thereupon proceed in like manner, 
to all intents and purpoſes, as if the offence had been committed in 
ſuch place: and in caſe the governor, or in his abſence, the lieu- 
tenant- governor, ſhall direct the trial to be had in Great Britain, 

he 
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hi ſhall then tranſmit the inquiſition, indid ment, or appeal, 
together with, the xecognizances of, the witneſſes, and other re- 
cognizances, under the ſeal of the province, to one of hie Ma- 
jeſty's principal ſecretaries of ſtate, who ſhall deliver, or cauſe 
to be delivered, the ſame, to the maſter of the Crown Office, 
to be filed of record in the court of King's-Beneh; and the in- 
quiſiiton, indicment, or appeal, ſhall ''be tried and proceeded 
upon, in the next term, or at ſuch other time un de cvart ſhall 
appoint, at the bar of the court of King's- Bench. in like manner, 
to all intents and purpoſes, as if the offence had been committed 
in the county of Middleſex, or in any other county of that part of 
Great Britain called England, where the court of King's-Bench 
ſball fit; or elſe before ſuch commiſſioners, and in ſuch county, 
in that part of Great Britain called England, as ſhall be aſſigned 
by the King's Majeſty's commiſſion, in like manner and form, 
to all intents purpoſes, as if ſuch offence had heen committed in 
the ſame oounty where ſuch inquiſition, indictment, or appeal. 
ſhall be 1 tried. 


7. And be — by the kit a R in 1 9 14 
on account of any etror of deft in an 3 nich, in 
virtue, or under the authority of this 4d. all be tranſmirted to 
any other colony, or to Grat Britain, the ſame THall'be quaſhed, 
or judgment thereon arreſted, or ſuch indfettnent adjudged 
ba upon demurrer, it ſhall” and may be lauf to prefer a new 
indictment or indictments aguinſt the petſon or perſohs accuſed 

in the ſaid colony, to which ſuch indictment, o quaſhed or ad- 
a judged bad, ſhall have been tranſmitted, or before the grand 
jury of any county in Great Britain, in caſe fuch ef indie 
ment ſhall have been tranſmitted to Gre Briraln, i the late 
manner as could be done in caſe the party accuſtd sul de 
tothe place where the offence was committed; and the] 

jury and petty jury of ſuch other colony or 8 in Great 555 
tain ſhall have power to find and proceed upon ſuch indict- 
ment or indictments, in the fame manner as if the offence, by 
ſuch 
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ſuch indictment or indictments charged, had been committed 
within the limits of the colony or county for which ſuch A 
n W — to ſerve. 
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8. Aud, be' it * enated by the anthorlty aforeſaid, That 
this. act, and every clauſe, proviſion, regulation, matter and 
thing herein contained, ſhall commence. and take effect upon 
the firſt day of June one, thouſand ſeven; hundred and ſeventy- 
four; and be and continue in force, for and. * the term of 

ee. 2 1225 
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An 42 for ay regulating the — f the * of 
.' the Maſſachuſet's Bays in New-Englpd.. -41 3853! 


Wu REAS by letters patent under the great PE of 
England, made i in the third year of the reign of their 


late Majeſties King William, and, Queen Mary, for unitipg, 


erecting an incorporating, the ſeveral colonies, territories 
and tracts of land therein mentioned, into one real province, 
by. the name of their Majeſtics province of the Maſſachuſet's 
Bay, in New England ; whereby it was, amongſt other thin g8, 
ordained and eſtabliſhed, that the governor of the ſaid province 
ſhould, from thenceforth, be appointed and commiſſionated 
by their Majeſties, their heirs and ſucceſſors : It was, however, 
granted ang. ordained, that from the expiration of the term for 
and during which. the eight and twenty perſons named in the 
ſaid letters patent were appointed to be the firſt counſellors or 
aſſiſtants to the governor of the ſaid province for the time being 
the aforeſaid number of eight and twenty counſellors or aſſiſtants 
ſhould yearly, once in every year, for ever thereafter, be by the 
general court or aſſembly newly choſen : And whereas the faid 
method of electing ſuch counſellors or affiſtants, to be veſted 
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with the ſeveral powers, authorities. and priuileges therein men- 
tianed, although conformable to the practice theretofore: uſed in 
ſuch of the colonies thereby united, in which the appojntment 
of the reſpective governors had been veſted in the general courts 
or aſſemblies of the ſaid colonies, hath by repeated experience 
been found to, be extremely jlljadapted, to the . 

ment eſtabliſhed in the province of the Maſſarhaſer i Bay, by the 

ſaid letters patent herein before mentioned, and hath been far 
from contributing to the attainment of the good ends and pur- 
poſes thereby intended, and to the promoting of the internal 
welfare, peace and good government of the ſaid province, or 
to the maintenance of the juſt ſubordination to, and conformity 
with, the laws of Great Britain, that the manner of exerciſing 
the powers, authorities and privileges aforeſaid, by the perſons 
ſo annually elected, bath, for ſome time paſt, been ſuch as had 
the-moſt manifeſt, tendency to obſtruct, and, in great meaſure, 
defeat the execution of the laws; to weaken the attachment of 
his Majeſty s well-diſpoſed ſubje ds in the fad province to his 
Majeſty's government, and to encourage the ill- diſpoſed among 
them to proceed even to acts al direct ge ſtance to, and defiance 
of his Majeſty's authority: And it bath. accordipgly happened, 
that an open reſiſtance to he execution of the laws hath actually 
taken place in the town of Ballen, and the n ee. 
within the ſaĩd province : And phone e Cir- 
cumſtances, become abſolutely neceſſary, in order: t9 the pre- 
ſervation of the peace and good order of the ſaid province, the 


protection of his Majeſty's well-diipoſed ſubjects therein reſident, 
the continuance of the mutual benefits ariſing from the commerce 


and correſpondence between this kingdom and the {aid province, 
and the maintaining of the juſt dependance of the faid province 
upon the crown and parliament of Great Britain, that the ſaid 
method of annually electing the counſellors or aſſiſtants of the 
faid province ſhould no longer be ſuffered. to continue, but that 
the appointment of the faid counſellors or afliſtants ſhould 
henceforth. be put upon. the Ong: i eſtabliſhed in ſuch 
other 
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other of hid Majcſty's' colonies or plantations i in America, the 
governors wWhereof ure appotnted by his Majeſty s commiſſion, 
under the great feal of Great Britain: Be it therefore enacted 
by the King's moſt excellent Majeſty, by and with the advice 
and conſent of the lords ſpiritual and temporal, and commons, 
in this preſent parRament aſſembled, and by the authority of the 
fams; that from and after the frſt day of Auguſi one thouſand ſeven 
hundred And ſeventy- four, ſo much of the charter, granted by 
their Majeſties King William and Queen . to the inhabitants 
of we Tai provinde of the Maſſachuſet's Bay, in New England, 
and all and evety elauſe, matter and thing, therein contained, 
whith relates to the time and manner of electing the afſiſtants 
or teunfellors for the Lad province, be revoked, and is 
revoked ant ciiade ved and of none'effeR j” and that the offices 
of all counſcllors and affiſtants, elected. and appointed in put- 
ſutnce thereof, ſhall from thenceforth veaſe-ahd determine: And 
that - from)and after" the faid . firſt day-of agi, ane thouſand 
ſever hundred and ſeHenty- four, the codteil;/ or court of aſ{t- 
ants of the ſaid province for the time being, ſhalt be compoſed 
of 'fach of the inhabitants” or proprietors of lands within the 


fans 46 Hall Be thereunts nominated and appointed: by his Ma- 


je; his heirs and ſucceſſors, from time to time," by warrant 
under his or their ſignet or ſign manual, and with the adyice of 
the privy council, agreeable to the practice now uſed in reſpett 
10 che appointment of counſdlivre in ſuch of his Majeſty's other 
eMonies th Wmerica}the povernors: whereof are appointed by 
comtilſſon under h great feal of Great Britain : Provided that 
me number of che fand ufſiſtants or counſellors ſhall not, at any 


one dime, exceed tflirty- Hu, not be leſs than twelve. 
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. Aan üb ie beabn bee esd, That the, aid affſtants 
or counſellors, . ſo to be appointed as aforeſaid, ſhall hold their 
offices reſpectively. tor and during the pleaſure of his Majeſty, 
his heirs or 

ivileges, md. — at preſent held, exereiſed, and 
werd by the aſfiſtante or counſellors of the ſaid province; 
4B 2 conſtituted 


3 and ſhall have and enjoy all the powers, 
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conſtituted and elected, from time to timę, under the ſaid 
charter (except as herein after excepted) ; and alſo, upon their 
admiſſion into the ſaid council, and before they enter upon the 
executin of their offices reſpectively, take the oaths, and make, 
repeat and ſubſcribe the declarations: required, as well by the 
faid charter, as by any law or laws of the ſaid province now in 
force, to be taken by the aſſiſtants or W who have 
been ſo elected and conſtituted as t. | 


3- Anp be it further enacted by the nag ou aforeſaid, | That 
from and after the firſt day of July, one thouſand ſeven hundred 
and ſeventy-four, it ſhall and may be;:Jawful for his Majeſty's 
governor for the time being of the. ſaid province, or, in his 
abſence, for the lieutenant-governor, to. nominate and appoint, 
under the ſeal of the province, from time to time, and alſo to 
remove, without the conſent of the council, all .judges of the 
inferior courts of Common-Pleas, commiſſioners, of. oyer and 
terminer, the attorney-genetal, provoſts, marſhals, juſtices of 
the peace, and other officers to the council or courts of juſtice 
belonging; and that all judges of the inferior courts of Com- 
mon-Pleas commiſſioners of oyer and terminer, the attorney- 
general, proyoſts, marſhals, Juſtices, and other officers ſa ap- 
pointed by the governor, or in his abſence by the lieutenant- 
governor alone, ſhall and may have, hold and exerciſe; their 
ſaid offices, powers and authorities, as fully and completely, 
to all intents and purpoſes, as any judges of the inferior courts 
of Common-Pleas, commiſſioners of oyer and terminer, attorney- 
general, provoſts, marſhals, or other officers, havo or might 
have done heretofore under the ſaid letters patent, in the third 
year of the reign of their late Majeſties King William and 
Queen Mary; any law, Se a or e to the e not- 
withſtanding. * 
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4. PROVID ED always, ** be it enacted, That nothing 
herein contained fhall extend, or be conſtrued to extend, 
annũl or make void the commiſſion granted before the firſt - 


Juh, 
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- Talyywone thouſand: ſeven hundred and ſeventy-four, to any 
judges. of the inferior courts; of: Common-Pleas, commiſſioners 
of oyer and terminer, the attorney- general, provoſts, marſhals, 
juſtices of the peace, ot other officers; but that they may hold 
and exereiſe the ſame, as if this act had never been made, until 
the ſame ſhall; be determined by death, removal qe the Rs 
or. other avoidance, as the dale may happen. 


* ; "ph be it further enacted by the authority aforeſaid, That 
from and. after the ſaid firſt day of July, one thouſand ſeven 
hundred and ſexenty-four, it ſhall and may be lawful for his 
Majeſ! s governor, of, in his abſence, | for the Iieutenant- go- 
vernar | tor the time, ing, of the ſaid | Eren om time to 
time, to nominate and appoint the ſheriffs without the conſent 
of the council, and, to. remoye ſuch N 010 mh | conſent, 
and not 'oheryiſe,,,,. NEW! RF 
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6. Ap be it FR) enacted PAY 5 laben abvreſais; 
That, port every vacantyof the offers ef ektlef juſtice and 
judges of the 5 rior "courts of the faid province;/froth and 
after the ſaid firſt day of Jay, 'one 1 thouſind ſeven Bon bed ade 
feveiity-four; the's governor, for the time being. or, in his ab- 
ſence; © the 'Heutenant-governor, without the Cögſeht of the 
council, ſhall have full power and authority t6/norhinate arid 
üppoint the perſons to ſucceed to the fufd offices, who thall 
Hold their commiſſions during the pleaſure of his Majeſty,” 
his heirs and ſucceſſors; and that neither the chief juſtice 
and judges appointed before the ſaid firſt of Yah ns | 
thouſand ſeven hundred and ſeventy-four, nor thaſe WhO that 
hereafter be appointed purſuant to this act, ſhall be removed, 
unleſs by the order of his Majeſty, his heirs or ſucceſſors, under 
his or che gn manual. 2 


* 


ü Aus en by ſevetal as of the ——_— court, which 
hovd been from time to time enacted and paſſed within the ſaid 
ne the freeholders and inhabitants of the ſeveral town- 


ſhips, 
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ſhips, diſtricts, and precincts, qualified as is therein expreſſed, 
are authoriſed to aſſemble together, annually or oectſionally, 
upon notice given, in ſuch manner as the ſaid acts direct, for 
the choice of ſele& men, -conſtables and other officers,” and for 
the making and agreeing upon ſuch neceſſary rules, orders, and 
by-laws, for the directing, managing and ordering, the pru- 
dential affairs of ſuch townſhips, diſtricts, and precincts, and 
for other purpoſes: And whereas a great abuſe has been made 
of the powers of calling ſuch meeting, and the inhabitants haye, 
contrary, to the defign of their inſtitution, been miſled to treat 
pon matters of the moſt general concern, and to paſs; many 
dangerous and unwarrantable reſolves: For remedy un! 
be it enacted, that from and after the ſaid firſt day of Augul, 
one thouſand ſeven hundred and ſeventy- four, no meeting ſhall 
be called by the ſelect men, or at the requeſt of any number of 
freeholders of any townſhip, diſtri or precinct, without the leave 
of the governor, or, in his abfence, of the lieutenant - governor, 
in writing, expreſfing the ſpecial buſineſs of the ſaid meeting, 
firſt had and obtained, except the annual meeting in the months 
of Merch or May, for the choice of ſelect men, conſtables, ang 
other officers, or except for the choice of perſons to fill up the 
offices aforeſaid, on the death or remoyal of any of the perſons 
firſt elected to ſuch, offices, and allo, except any meeting for 
the election of a repreſentative or | reprefentatives in the general 
court; and that no other matter ſhall be treated of at ſuch meot : 
ings, except the election of their aforeſaid officers or rapreſen+ 
tatives, nor at any other meeting, except the buſineſs expreſſed 
in the leave given by the governor, or in his abſence by the 
lieutenant - governo. lnb 
8. AND whereas the method at preſent uſed in the province 
of Maſſachuſet's Bay, in America, of electing perſons to ſerve in 
grand juries, and other juries, by the frecholders and inhabitants 
of the ſeveral towns, affords occaſion for many evil practices, 
„ juſtice: 
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juſtice : For remedy whereof, be it further enacted by the 
authority aforeſaid, that from and after the reſpective times ap- 
pointed for the holding of the general ſeſſions of the peace in the 
ſeveral counties within the ſaid jirovince, next after the month 
of Sey tember, one thouſand feven handred and ſeventy-four, the 
jurors to ſerve at the ſuperior courts of Judicature, courts of 
afſize, general gaol-delivery, general ſeflions of the peace, and 
inferior court of Common-Pleas, in the ſeveral counties within 
the faid province, ſhall not be cleQed, nominated, or appointed, 
by the frecholders and inhabitants of the ſeveral towns within 
the ſaid reſpective counties, nor ſummoned or returned by the 
ebiftables' of the ſaid towns; but that, from thenceforth, the 
jurors to ferve at the ſuperior courts of judicature, courts of 
aſſize, general gaol- delivery, general ſeſſions of the peace, and 
inferior court of Common · Pleas, within the ſaid province, thall 
be fülhmoned and returned by the- ſheriffs of the reſpeclive 
counties within the ſaid province; and all writs of venire facias, 
or other proceſs or warrants to be iſſued for the teturn of jurors 


9. PrRovIDED always, and be it further enacted by the an- 
thority aforcfaid, That wherever the ſheriff of any county ſhall 
happen to be a party, or intereſted or related to any party or 
perſon intereſted in any. proſecution or ſuit depending in any of 
the ſuid courts, that then, in ſuchicaſe, the wriz of venire faciat, 
or other proceſs or. warrant for the ſummoning and return of a 
jury, for the trial of ſuch proſecution or ſuit, ſhall be directed 
to, and executed by, the coroner of ſuch county; and in caſe 
ſuch coroner ſhall be alſo a party, or intereſted in, or related to, 
any party or perſon intereſted in ſuch proſecution or ſuit, then 
the venire ſaciat, or other proceſs or warrant, for the ſummoning 
and return of a jury for the trial of ſuch proſecution or ſuit,, 
fhall be directed to, and executed by, a proper and. indifferent 
nnr 8 
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perſon, to be appointed for that purpoſe . the: _ wherein 
ſuch Mgr or 2 ſhall os . 


10. Aup that all beriffs: may be the better informed. of perſqns 
qualified to ſerve on, juries at the ſuperior courts of judicature, 
courts of aſſize, general gaol-delivery, general ſeſſions of the 
peace, and inferior coutt of Common Pleas, within the faid 
proviuce, be it further enacted by the authority aforeſaid, That 
the conſtables of che reſpective towns, within the ſeveral coun- 
ties of the ſaid provinoe, ſhall, at the general ſeſſions of the 
peace to be holden for each county, next after the month of 
September in every year, upon the firſt day of the ſaid ſeſſions, 
return and deliver to the juſtices of the peace, in open court, 
a true liſt, in writing, of the names and places of abode of all 
perſons within the reſpective towns for which they ſerve, or the 
diſtricts thereof, qualified to ' ſerve upon juries, with their titles 
and additions, between the age of one and twenty years and the 
age of ſeventy years; which ſaid juſtices, or any two of them, 
at the aid ſeſſions in the reſpective counties, ſhall cauſe, to be 
delivered a duplicate of the aforeſaid liſts, by the clerk of the 
peace of every county, to the ſheriffs, or their deputies, within 
ten days after ſuch ſeflions ; and cauſe each of the ſaid liſts to 
be fairly entered into a book, by the clerk of the peace, to be 
by him provided, and kept for that purpoſe amongſt the records 
of the ſaid court; and no ſheriff ſhall impanel or return any 
perſon or perſons to ſerve upon any grand jury or petit jury, 
whatſoever, in any of the ' ſaid courts, . that ſhall not be named 
or mentioned in ſuch liſt: And, to prevent a failure of juſtice, 
through the neglect of conſtables to make ſuch teturns of perſons 
qualified to ſerve on juries as in and by this act is directed, 
the clerks of the peace of the ſaid ſeveral counties are hereby re- 
quired and commanded, twenty days at leaſt next before the 
month of September, yearly and every year, to iſſue forth pre- 
cepts or warrants, under their reſpective hands and ſeals, to the 
reſpective conſtables of the ſeveral towns within the ſaid re- 

1 ſpective 
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ſpective counties, requiring them, and every of them, to make 
ſuch return of perſons qualified to ſerve upon juries as hereby 
reſpectively directed; and every conſtable failing at any time to 
make and rn the fuch return to the juſtices in open court, as 
aforeſaid, 1 forfeit and incur the penalty of five pounds 
ſterling to his, ajeſty, and his ſucceſſors ; to be recovered by 
bill,” plaint, or information, to be proſecuted in any of the 
courts aforeſaid; and, in order that the conſtables may be the 
better enabled to make complete liſts of all perſons qualified to 
ſerve on juries, the conſtables of the ſeveral towns ſhall have 
free liberty, at all ſeaſonable times, upon requeſt by them made 
to any officer or officers who ſhall have in his or their cuſtody any 
book or account of rates or taxes on the freeholders or inhabitants 
within ſuch reſpective towns, to inſpect the ſame, and take from 
thence the names of ſuch perſons qualified to ſerve on juries, 
dwelling within the reſpective towns, for which ſuch liſts are to 
be given i in and returned purſuant to this act; and ſhall, in the 
month of September, yearly and every year, upon two or more 
Sundays, fix upon the door of the church, chapel, and every 
other public place of religious worſhip within their reſpective 
precincts, a true and exact liſt of all ſuch perſons intended to be 
returned to the ſaid general ſeſſions of the peace, as qualified to 
ſerve on juries, purſuant to the directions of this act; and leave 
at the ſame time a duplicate of ſuch liſt with the town-clerk of 
the ſaid place, to be peruſed by the freeholders and inhabitants 
thereof, to the end that notice may be given of perſons duly 
qualified who are omitted, or of perſons inſerted by miſtake 
who ought to be omitted out of ſuch liſts ; and it ſhall and may 
be lawful to and for the juſtices, at the general ſeſſions of the 
peace to which the ſaid liſts ſhall be fo returned, upon due 
proof made before them of any perſon or perſons being inſerted 

therein who ought to have been omitted, to order his or their 
name or names to be inſerted or ſtruck out, as the caſe may re- 
quire 3 And in caſe any conſtable ſhall wilfully omit, out of ſuch 
liſt, any perſon or perſons, whoſe name or names ought to be 
inſerted, or ſhall wilfully inſert any perſon or perſons who ought 
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to be omitted, every conſtable ſo offending ſhall, for every per- 
ſon ſo omitted or inſerted in ſuch liſt, contrary. to tha true 
intent and meaning of this act, be fined by the ſaid juſtices, in 
the ſaid general ſefſions of 197 peace, in the ſum of forty ſhil- 
lings ſterling. 


LI, ProviDen always, and be it enacted by the authority 
aforeſaid, That in caſe default ſhall at any time hereafter be 
made, by any conſtable or conſtables, to return liſts of perſons 

jualified to ſerve on juries within any of the ſaid towns to the 

id court of general ſeſſions of the peace; then, and in ſuch 
caſe, it ſhall and may be lawful for the ſheriff of the county 
in which, ſuch default ſhall be made, to ſummon and return to, 
the ſeveral courts aforeſaid, or any of them, ſuch and ſo many 
perſons dwelling i in ſuch towns, or the diſtricts thereof, qua- 
lified to ſeve on juries, as he ſhall think fit to ſerve on juries 
at ſuch reſpective courts; any thing herein contained to the 
S thereof i in any-wile, notwithſtanding. 


12. Axp be it further enacted by the authority 0 
That every ſummons of any perſon to ſerve upon any of the 
juries at the ſaid courts, or any of them, ſhall be made by the 
ſheriff, or other perſon, ten days at the leaſt before the hold- 
ing of every ſuch court, and in caſe any juror, ſo to be ſum- 
moned, be abſent from the uſual place of his, habitation at the 
time of ſuch ſummons, notice of ſuch ſummons ſhall be given, 
by leaving a note in writing, under the hand of ſuch ſheriff, 
or perſon, containing the contents thereof, at the dwelling- 
houſe of ſuch juror, with ſome perſon 77 in the 
ſame. 


13. PROVIDED always, and hs; it further enaQted 8 the 
authority aforeſaid, That in caſe a ſufficient. number of perſons 
qualified to ſerve on juries ſhall not appear at the faid courts, 
or any of them, to perform the ſervice of grand and petit jurors; 
that then, and in ſuch caſe, it ſhall be lawful for the ſaid court 

| * 
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to iſſue à writ or precept to the ſheriff, requiring him to ſummon - 
a ſufficient number of other perſons qualified to ſerve on juries, 
immediately to appear at ſuch court, to fill up and compleat 
the number of jurors to ſerve at ſuch court; and ſuch perſons 
are hereby required to appear and ſerve as jurors at the faid 
courts accordingly. 


14. AND be it further enacted by the anthority aforeſaid, 
That no perſon who ſhall ferve is a juror, at any of the ſaid 
Ebutts, ſhall be liable to ſerve again as a juror at the fame court, 
or any other of the courts aforeſaid, for the ſpace of three years 
| ther next following, except upon ſpecial juries. 


T5. kn in order that ſheriffs may be informed of the per- 
ſons who Have ſerved as jurors, it is hereby further enacted by 
the authority aforeſaid, That every ſheriff ſhall prepare and keep 
a book, or regiſter, wherein the names of all ſuch perſons who 
have ſerved as jurors, with their additions 'and places of abode, 
and the times when, and the courts in which they ſerved, ſhall 
be alphabetically entered and: regiſtered ; which books or re- 
giſter, Hall, froni time td time, be delivered over to the ſuc- 
ceeding ſheriff of the faid county, within ten days after he ſhall 
enter upon his office; and every juror, who ſhall attend and 
ſerve at any of the courts aforeſaid, may, at the expiration of 
the tithe of holding every ſiith court, upon application to the 
ſheriff, or his deputy, have à certificate immediately, gratis, 
from the thetiff, or his deputy, teſtifying ſuch his attendance 
and ſervite ; which ſaid certificate the ſaid ſheriff, or his deputy, 
is tequired th give to evety futh juror. | 


16. Axp be it further enacted by the authority aforeſaid; 
That if}; by reaſon of challenges, or otherwiſe, there ſhall not 
be a ſufficient number of jurors for the trial of any proſecution 
fot any miſdemeanor, ot any action depending in any of the 
faid courts; then; and in ſuch caſe; the jury ſhall be filled up 
de talibus * to be returned by the ſheriff, unleſs 
8 Q 4C2 . he 
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he be a party, or intereſted or related to any party or perſons 
intereſted in ſuch proſecution or action; and, in any of which 
caſes, to be returned by the coroner, -unleſs he be a party, or in- 

| tereſted or related to any party or perſon intereſted in ſuch pro- 
ſecution or action; and, in any of theſe caſes, to be returned 
by a proper and indifferent perſon, to be appointed by the 
court for that purpoſe. 


17. AND be it further enacted by the authority aforeſaid, 
That in caſe any perſon ſummoned to ſerve upon the grand or 
petit jury, at any of the courts aforeſaid, or upon the jury in 
any proſecution, action, or ſuit, depending in any of the ſaid 
courts, ſhall not appear and ſerve at the faid courts, according 
to the ſaid ſummons (not having any reaſonable excuſe, to be 
allowed by the judges or juſtices at ſuch court), he ſhall be 
fined by the judges or juſtices of ſuch court in any ſum not 
exceeding the ſum of ten pounds, nor leſs than twenty ſhil- 
lings ſterling. | 


18. AND be it further enacted by the authority aforeſaid, 
That every ſheriff, or other officer, to whom the venire facias 
or other proceſs or warrant for the trial of cauſes or ſummon- 

ing of juries ſhall be directed, ſhall, upon his return of every 
ſuch writ, or other proceſs or warrant (unleſs in caſes where a 
ſpecial jury ſhall be ſtruck by order or rule of court, purſuant ; 
to this act), annex a pannel to the ſaid writ, or proceſs, or war- 
rant, containing the chriſtian and ſurnames, additions, and 
places of abode, of a competent number of jurors, named in 
ſuch liſts, which number of jurors ſhall not be leſs than twenty- 
four, nor more than forty-eight, without direction of the judges 
or juſtices of ſuch court or ſeſſion, or one of them, who are 
hereby reſpectively impowered and required, if he or they ſee 
cauſe, by order, under his or their reſpective hand or hands, 
to direct a greater number ; and then ſuch number as ſhall be 

ſo directed ſhall be the number returned to ſerve on ſuch 


jury. 


19, AND 
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19. And be it further enacted by the authority aforeſaid, 
That for the trials of all actions or ſuits depending in any of the 
faid "courts, the name of each and every perſon who ſhall be 
ſummoned and returned as aforeſaid, with his addition, and 
the place of his abode, ſhall be written in ſeveral and diſtinct 
pieces of parchment, or paper, being all as near as may be of 
an equal ſize and bigneſs, and ſhall be delivered unto the of- 
ficer to be appointed by the court for that purpoſe, by the ſhe- 
riff, under-ſheriff, or ſome agent of his; and fhall, by direc- 
tion and care of ſuch officer, be rolled up all as near as may be 


in the ſame manner, and put together in a box or glaſs to be 


provided for that purpoſe, and when any cauſe ſhall be brought 
on to be tried, ſome indifferent perſon, by direction of the 
court, may and ſhall in open court draw out twelve of the faid 
parchments or papers, one after another ; and if any of the per- 
ſons, whoſe names ſhall be ſo drawn, ſhall not appear, or ſhall 
be challenged, and ſuch challenge allowed, then ſuch perſon 
ſhall proceed to draw other parchments or papers from the ſaid 
box, till twelve indifferent perſons ſhall be drawn ; which 
twelve indifferent perſons being ſworn ſhall be the jury to try 
the ſaid cauſe: and the names of the perſons ſo drawn and ſworn 
ſhall be kept apart by themſelves in ſome other box or glaſs ta 


be kept for that purpoſe, till ſuch jury ſhall have given in their 


verdict, and the ſame is recorded, or until ſuch jury ſhall, by 
conſent of the parties or leave of the court, be diſcharged ; and 
then the ſame names ſhall be rolled up again, and returned to 
the former box or glaſs, there to be kept with the other names 
remaining at that time undrawn, and fo 7oties guotres, as long as 
any cauſe then remains to be tried. 


20. Axp be it further enacted by the authority aforeſaid, 
that it ſhall and may be lawful to and for the ſuperior court of 
aſſize, and court of Common-Pleas, upon motion made on be- 
Half of his Majeſty, his heirs or ſucceſſors, or on the motion 

of 
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of any proſecutor or defendant, in any indictment or information 
for any miſdemeanor depending, or to be brought or proſecuted 

in the ſaid court, or on the motion of any plaintiff or plaintiffs, 
defendant or defendants, in any action, cawfe, or fut what- 
ſoever, depending or to be brought and carried on its the (aid 
court, and the faid court is hereby authoriſed and required, 
upon motion as aforeſaid, in any of the caſes before mentioned, 
to order and appoint a jury to be ſtruck for the trial of any iſſue 
joined in any of the ſaid caſes, and triable by a jury of twelve 
men, by ſuch officer of the ſuid cott as the court ſhall appoint ; 
and for that purpoſe the ſheriff, or his deputy, ſhall attend ſuch 
officer with the duplicate of the liſts of perſons qualified to ſerve 
on juries ; and ſuch officer ſhall thereupon take down in writing, 
from the ſaid duplicate, the names of forty-eight perſons qua- 
lified to ſerve on juries, with their additions and places of 
abode, a copy whereof ſhall forthwith be delivered to proſecu- 
tors or plaintiffs, their attornies or agents, and another copy thereof 
to the defendants, their attornies or agents, in ſuch proſecutions 
and cauſes; and the ſaid officer of the court aforeſaid ſhall, at 
a time to be fixed by him for that purpoſe, ſtrike out the names 
of twelve of the faid perſons, at the nomination of the pro- 
ſecutors or plaintiffs, their attornies or agents, and alſo the 
names of twelve others of the ſaid perſons, at the nomination of 
the ſaid defendants in ſuch proſecutions and ſuits, and the 
twenty- four remaining perſons ſhall be ſtruck and ſummoned, 
and returned to the faid conrt as jurors, for the trial of ſuch 
iſſues. 


21. PROVIDED always, That i in caſe the — or pla. 
tiffs, or defendants, their attornies or agents, ſhall neglect of 
refuſe to attend the officer at the time fixed for ſtriking the names 
of twenty · four perſons as aforeſaid, or nominate the perſons to 
be truck out; then and in ſuch” caſe, the ſaid officer ſhall, 
and he-is hereby required to ſtrike out the names of ſuch number 
of the faid/perfons; as. ſueh profecutory or phintiffs,-or defendants, 
might bave nominated to be ſtruck out. | 

I 22. AND 
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22. AND be it further enacted, That the perſon or party. who 

ſhall apply fur ſuch ſpecial jury as aforeſdid, ſhall not only bear 
and pay the fees for ſtriking ſuch jury, but ſhall alſo pay and 
diſcharge all the expences occaſioned by the trial of the cauſe, 
by ſuch ſpecial jury, and ſhall not bave any further or other 
allowance for the ſame, upon taxation of coſts, than ſuch perſon 
or party would be intitled unto in caſe the cauſe had been tried 
by a common jury, unleſs the judge, before whom the cauſe 
is tried, ſhall, immediately after the trial, certify in open 
court, under his hand, upon the back of the record, that the 
ſame was a cauſe proper to be tried by a ſpecial jury. 


23. AND be it further enacted by the authority aforeſaid, 
That in all actions brought in any of the ſaid courts, where it 
ſhall appear to the court in which ſuch actions are depending, 
that it will be proper and neceffary that the jurors who are to 
try the iſſues in any ſuch actions, ſhould have the view of the 
meſſuages, lands, or place in queſtion, in order to their better 
underſtanding the evidence that will be given upon the trial of 
ſuch iſſues; in every ſuch. caſe the reſpective courts in which 
fuch actions ſhall be depending, may order the jury to the place 
in queſtion, who then and there ſhall have the matters in queſtion. 
ſhewn them by two perſons. to be appointed: by the court ; and 
the ſpecial coſts of all ſuch. views as allowed by the court, -ſhall, 
before the trial, be paid by the party who moved for the vier 
(the adverſe. party not conſenting thereto) ;' and ſhall, at the 
taxation of the bill of coſts, have the fame allowed him, upon 
his recovering judgment in ſuch trial; and upon all views with 
the conſent of parties, ordered: by the court, the coſts thereof, 
as allowed by; the court, ſhall, before trial, be equally paid by 
the ſaid parties; and in. the taxation of the bilF of coſts, the 
party recovering judgement ſhalt have the ſum by him paid, 
allowed: to. him; any law, d or OG to the contrary 
A It | 
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24. Any be it further enacted by the quthority afareſai 


That if any action ſhall be brought againſt any ſheriff, for whay - 
he ſhall do in execution, or by virtue of this act, he may plead | 
the general iſſue, and give the ſpecial matter in eyidence,z and * 
if a verdict ſhall be found for him, he n treble. „ 
colts, 


I4 Geo. ; * 83. A. D. 1774. Ga 4 


An 4 for making more efetual Proviſion for the 3 s 
| the Province of Quebec in North-America, , , 


HEREAS his Majeſty, by his royal enn 
bearing date the ſeventh day of October, in the third 
year of his reign, thought fit to declare the proviſions which 
had been made in reſpe&t to certain countries, territories, and 
iſlands in America, ceded to his Majeſty by the definitive treaty 
of peace, concluded at Paris on the tenth day of February one 
thouſand ſeven hundred and ſixty-three : And whereas, by 
the arrangements made by the ſaid royal proclamation, a very 
large extent of country, within which there were ſeveral colonies 
and ſettlements of the ſubjects of France, who claimed to re- 
main therein under the faith of the ſaid treaty, was left without 
any proviſion being tnade for the adminiſtration of civil govern- 
ment therein; and certain parts of the territory of Canada, 
where ſedentary fiſheries had been eſtabliſhed and carried on by 
the ſubjects of France, inhabitants of the ſaid provigce of Canadg, 
under grants and concefſions from the goveriiment thereof, Rere | 
annexed to the government of Newfoundland, and thereby ſub- 
jected to regulations inconſiſtent with the nature of Tuch filheries I 
May it therefore pleaſe your moſt Excellent Majeſty, chat it may | 
be enacted, and be it enacted by the King's moſt Excellen Mz 


zeſty, 
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jeſty, by and with the advice and conſent of the lords ſpiritual 
and temporal, and commons, in this preſent parliament af- 
ſembled, and by the authority of the ſame, that all the ter- 
ritories, iſlands and countries in North- America, belonging to 
the crown of Great Britain, bounded on the ſouth by a line from 
the bay of Chaleurs, along the highlands which divide the 
rivers that empty themſelves into the rivers Saint Lawrence from 
thoſe which fall into the ſea, to a point in forty-five degrees of 
northern latitude on the eaſtern bank of the river Connecticut, 
keeping the ſame latitude directly weſt through the lake Cham- 
plain, until in the ſame latitude it meets the river Saint 


Lawrence, from thence up the eaſtern bank of the ſaid river to 
the lake Ontario; thence through the lake Ontario, and the ri- 


ver commonly called Niagara, and thence along by the eaſtern 
and ſouth-eaſtern bank of lake Erie, following the ſaid bank 
until the fame ſhall be interſected by the northern boundary, 
granted by the charter of the province of Penſylvania, in caſe 


the ſame ſhall be ſo interſected; and from thence along the ſaid 


northern and weſtern boundaries of the faid province until the 
ſaid weſtern boundary ſtrike the Ohio : But in caſe the ſaid bank 
of the ſaid lake ſhall not be found to be ſo interſected, then 
following the ſaid bank until it ſhall arrive at that point of the 
ſaid Bank which ſhall be neareſt to the north-weſtern angle of 
the ſaid province of Penſylvanta, and thence by a right line, to 
the ſaid north-weſtern angle of the faid province ; and thence 
along the weſtern boundary of the ſaid province until it tri: e 
the river Ohio ; and along the bank of the faid river, weſtward, 
to the banks of the Miſfiſipi, and northward to the ſouthern 
boundary of the territory granted to the merchants adventurers 
of England, trading to Hudſon's Bay; and allo all ſuch territories, 
iſlands, and countries, which have, fince the tenth of February 
one thouſand ſeven hundred and fixty-three, been made part of 
the government of Newfoundland, be, and they are hereby, 
during his Majeſty's pleaſure, annexed to, and made part and 
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parcel of, the province of Quebec, as created and eſtabliſhed by 
the ſaid royal proclamation of the ſeventh. of oe one thouſand 
ſeven hundred and Hxty-three, od gy wi Vi bas oldens! 


2. Proviped always, That nothing herein contained, relative 
to the boundary of the province of Quebec, ſhall in dad af+ 
fect the boundaries of any other colony. | 


z 


3. PRoviIDED always, and be it enacted, That othing in 
this act contained ſhall extend, or be conſtryed to extend, to 
make void, or to vary or alter any right, title, or poſſeſnon, Ie | 
rived under any grant, conveyance, or otherwiſe howſoever, of 
or to any lands within the ſaid province, or the provinces thereto 
adjoining ; but that the ſame ſhall remain and be in force, and 
have effect, as if this act had never been made. 4b mw 

4+ Aub whereas the proviſions, made by the dad procl 
mation, in reſpect to the civil government of the ſaid province 
of Quebec, and the powers and authorities given to the governor 
and other civil, officers of the ſaid province, by the grants and 
commiſſions iſſued in: conſequence thereof, have been found, 
upon experience, to be inapplicable to the ſtate and circum- 
ſtances of the {did province, the inhabitants whereof amounted, 
at the conqueſt, to above ſixty-five thouſand perſons profeſfing 
the religion of the church of Rome, and enjoying an eſtabliſhed 
form of conſtitution and ſyſtem of laws, by which their perſons 
and property had been protected, governed and ordered for a 
long ſeries of years, from the firſt eſtabliſhment of the ſaid 
province of Canada; Be it therefore further enacted by the 
authority aforeſaid, That the ſaid proclamation, ſo far as the ſame 
relates to the ſaid province of Quebec, and the commiſſion under 
the authority whereof the government of the ſaid province is at 
preſent adminiftred, and all and every the ordinancei and or- 
dinances made by the governor and council of Quebec for the 
time being, relative to the civil government and. adminiſtration 


of 
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oi juſfice in · dye ſaid province, and all commiſſions to judges and 
other officers thereof be, and the ſame are hereby revoked, an- 
nulled and made void, from and after the firſt day of Mqy one 
thoufand ſeven hindred and ſeventy-five. | 


e MOM 2 5 
5. Aub Fra the more perfect ſecurity and ea of che minds 
of the inhabitants of the faid province, it is hereby declared, 
That his Majeſty's ſubjects, Profeſſing the religion of the church 
of Nome of and in the ſaid provinee of Quebec, may have, hold 
and enjoy, the free exercife of the religion of the church of 
Rome, ſubject to the King's ſupremacy, declared and eſtabliſhed 
an act, made in the firſt year of the reign of Queen Elizabelb 
over all the dominions and countries which then did, or there- 
after ſhould belong, to the imperial crown of this realm ; and 
that the clergy of the ſaid church may hold, receive, and enjoy, 
their accuſtomed dues and rights, with * to weh perſons 
only as ſball profeſs: the faid religion. | 


6. ProyipeD nevertheleſs, That it ſhall be lawful for his 
Majeſty, his heirs or ſucceſſors, to make ſuch proviſion out of 
the reſt of the ſaid accuſtomed dues and rights, for the encourage- 
ment of the proteſtant religion, and for the maintenance and 
ſupport of a proteſtant clergy within the ſaid province, as he 
ee tee g e We g e derer v ex- 
K 


: Provipzy. always, and be it D no perſon 
profeſſing the religion of the church of Rome, and reſiding in 
the aid province, ſhall be obliged to take the oath required by 
the d ſtatute paſſed in the firſt year of the reign of Queen 
Elizabeth, or any other oaths ſubſtituted by any other act in the 
place thereof ; but that every ſuch perſon who by the ſaid 
ſtatute is required to take the oath therein mentioned, ſhall be 
obliged, and i is hereby required, to take and ſubſcribe the fol- 
lowing: oath before the governor, or ſuch other perſon in ſuch 
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court of record as his Majeſty ſhall appoint, who are bey 
authoriſed to adminiſter the lame, videlicet : 


I A. B. do fincerely promiſe _ focar, That 1 will be faithful, 
and bear true allegiance to his Majefly King George, and bim 
| will defend to the utmoſt of my power, againſt all traiterous 
conſpiracies, and attempts whatſoever, which ſhall be made 
againſt bis perſon, crown, and dignity ; and I will do my ut- 
"moſt endeavour to diſcloſe and make known to his Majeſty, bis 
heirs and | ſucceſſors, all treaſons, and traiterous conſpiracies and 
attempti, which I ſhall know to be againſt him, or any of them ; 
and all this Ido fwear without any equivocation, mental evaſions, 
or ſecret reſervation, and renouncing all pardons and diſpen- 
8 e ad PE or per ſons wwhomſover to the contrary. 


7 e Dsiarig -d ee, "61 8s belp me GOD: 


And every auch ante, who ſhall neglect or refuſe to take 
the ſaid oath before mentioned, ſhall i incur and be liable to the 
ſume penalties, forfeitares,” diſabilities and incapacities, as he 
would have iticarret and been liable to for neglecting or refuſing 
to take relie öüth Fequired by che aid © ſtatute K in the firſt 
Ver vf the right of deer Efiaabers. i 
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5B. aun be it further cnacted by the — aforeſaid 
That all his Majeſty's: Conadion:ſubjets within the province of 
eber, the religious order and communities only excepted, 
may alſo hold and enjoy their property and poſſeſſions, together 
with all cuſtoms and uſages relative theteto, and all other their 
civil rights, in as large, ample and beneficial manner, as if 
the" fad provlamition;" *cominitfons;' "ofditiances, and other 
acts and inſtraments had not been made, and as may conſiſt 
with their Meyrance'ts his*Majeſty,' and fubection to the crown 
and parlament of Great Britain ; and that in” all matters 
of - controverſy” relative to ' property and civil right, reſort 
AM de ac tothe Wis "bf" ee z che rule for the 
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. 
dedifion of the ſatne; and all cauſes that ſhall hereafter be in- 
ſtituted in any of the courts of juſtice, to be appointed within 
and for the faid province by his. Majeſty, his heirs and ſuc- 
ceflors, ſhall with reſpe& to ſuch property and right, be de · 
termined agreeably to the ſaid lawy arid cuſtoms of Canada, 
until they ſhall be varied or altered by any ordinances that ſhall, 
from time to time, be paſſed in the ſaid province by the go- 
vernor, lieutenant-governor, or commander in chief, for the 
time being, by and with the advice and conſent of the legiſlative 


council of the ſame, to be appointed EE en 
mentioned. 


19. PRoviDeD always, That nothing in this act contained, 
ſhall extend, or be conſtrued to extend, to any lands that have 
been granted by his Majeſty, or ſhall hereafter be granted by his 
Majeſty, his heirs and fucceſſors, to be holden i in free and-com- 
mon ſocage. 


10. PROVIDED alſo, That it ſhall and may be lawful to and 
for every perſon that is owner of any lands, goods or credits in the 
ſaid province, and that bas a right to alienate the ſaid lands, goods 
or credits in his or her life-time, by deed of ſale, gift, or other- 
wiſe, to deviſe ot bequeath the ſame at his or her death, by his 
or her laſt willand teſtament ; any law, uſage or cuſtom hereto- 
fore, or now prevailing in the province, to the contrary hereof in 
2 notwithſtanding; ſuch will being executed either ac- 

cording to the laws of Canada, or. according to the forms pre- 
ſcribed by the laws of England. 


' TA Aup whereas the certainty and Ienity of the criminal 
law of England, and the benefit and advantages reſulting from 
the uſs of it, have been ſenfibly felt by the inhabitants, from 
an experience of more than nine years, during which it hag 
been uniformly adminiſtred; Be it therefore further enacted by 
the autharity aforeſaid,. That the fame, ſhall continue to be 
adminiſtered, and ſhall be obſerved as law in the province of 
Quebec, as. well in the deſcription and quality of the offence as 
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in the method of proſecution and trial; and the puniſhment/iand 
forfeitures thereby inflicted to the excluſion of every other rule 
of cruminal law, or mode of proceeding thereon, which did or 
might prevail in the ſaid province before the year df bur Lord 
one thouſand ſeven Nadel and fixty-four; any thing” in this 
act to the contrary thereof in any reſpect notwithſtanding ; fub<- 
ject nevertheleſs to ſuch alterations and amendments as the 
governor, lieutenant-governor of commander. in- chief for the 
time being, by and with the advice and conſent of the legiflative 
council of the ſaid province, hereafter to be appointed, ſhall, 
from time to time, cauſe to be made therein, in manger herein- 
after directed. 


7 Au whereas it may- be ey to ordain many re- 
gulations for the future welfare and good government of the 
province of Wuebec, the occaſions of which cannot now be fore- 
ſeen, nor, without much delay and incovenience, be provided 
for without intruſting that authority, for a certain time, and 
under proper reſtrictiohs, to perſons reſident there : And whereas 
it is at. preſent inexpedient to call an aſſembly ; Be it therefore 
enacted by the authority aforeſaid, That it ſhall and may be 
lawful for his Majeſty, his heirs and ſucceſſors, by warrant 
under his or their ſignet or ſign manual, and with the advice of 
the privy;connchl, to conſtitute” and appoint a council for the 
affairs of the proved of ber, to conkift of ſuch perſons re- 
ſident there, not excetding twenty threp, nor leſs than ſoventeen, 
as his Majeſty, his heirs and ſuccefiors; [tall be pleaſed to ap- 
point; and, upon the death, removal, or abſenee of any of the 
members of ſaid council, in like manner to conſtitute and 
point ſuch and ſo many other perſon or perſons as ſhall he ficceſe 

fry to ſupply the vacancy ot vacancies; which council, ſo 
appointed and nominated, or the major part thereof, ſhall have 
power and authority to make ordinances for the peace, welfare 
and good government of the ſaid province, with the conſent of 
his Majeſty's' governor, or, in his abſetice, of the neutenant- 

governor or commander in chief for the time being. 
I 13. Provipep 
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113 PaovipyD. ae That nothing. in | this; 40 4 
0 ſhall extend to guthoriſe or impower the ſaid legjllativeicouncil 
to lay any taxes or duties within the faid province, ſuch rates 
and taxes only excepted as the inhabitants of any;town or diſtrict 
within the: ſaid province may: be authoriſed by the ſaid council 
to aſſeſß, levy, and apply, within the ſaid town or diſtrict, for 
the purpoſe of making roads, erecting and repairing public 
buildings, 0 or for any other purpoſe reſpecting mn n con- 
venienee and ee of ſuch town or diſtrict. 


14. Pnovipen: alſo, and be it enacted kava the ite 
aforeſaid, That every ordinance ſo to be made, ſhall within 
fix months be tranſmitted by the governor, or, in his abſence, 
by the lieutenant-governor or commander in chief for the 
ume being, and laid before bis. Majeſty for his royal appro- 
bation; and if his Majeſty ſhall think fie to diſallow thereof, the 
fame ſhall ceaſe and be void from the time that his _ 


order in council thereupon ſhall be promulgated, at Quebec. | 


15. Pxovipzp alſo, That no ordinance touching Rien 
or by which any puniſhment may be inflited' greitbr than fine 
or impriſonment for three months, {hill be of any force or ef- 
fect, until the ſame ſhall have received, his Majeſty's 8 approbation. 


16. PROvI DED alſo; That no gerte ſhall be paſſed at 
any meeting of the council here lefy' than a majority df the 
whole council is preſent, ont any time except between the 
firſt day of January and the fiaſtiday of May, unleſs upon ſome 
urgent occaſion, in which caſe every member thereof reſident 
at Quebec, or within fifty miles therrof, ' ſhall be perſonally 
ſummoned by the governor, or, in his abſence, by the lieu- 
tenant-governor or Nen e in chief for the time 4 825 to 
attend the lame. 


17. AND hi it enacted by che authority aforefaid, 


That nothing herein contained ſhall extend, or be conſtrued 
5 to 
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to extend, to prevent or hinder his Majeſty, his heirs and ſuc- 
cefſers; by his or their letters patent under the great ſeal of 
Great Britain, from erecting, conſtituting, and appointing, 
ſuch courts of criminal, civil, and eccleſiaſtical Juriſdiction 
within and for the ſaĩd province of Quebec, and appointing from 
time tome, the jidges and officers thereof, as hib Majeſty, 
his h fi (hall think neceſſary and proper for the 
circumſtances of the ſaid province. 


18. ProvipeD always, and it is hereby enacted, That no- 
thing in this a& contained ſhall extend, or be- conſtrued to 
extend, to repeal or make void, within the ſaid province of 
d any act or acts of the parliament of Great Britain 


heretofore made, for prohibiting, reſtraining; or N 
the trade or commerce of his Majefty's colonies and 


in Amerira; but that all and every the ſaid acts, and 1G al 
acts of parliament heretofore made concerning or reſpecting the 
ſaid colonies and plantations, ſhall be, and are hereby declared 
to be in force, within the ſaid province of Quebec, NP. 
1 87 n 7 | 


U 


- * 0 
7 by, ws I 04 * 


Hi iin. 
n FF Gr e ππντ ST 
„ir! 2* 1 


„ wh * dns Dien za 


2 


N77; 9 by — 


1 e "af 1 E. 
tech , F _ 


PrIORO bus * Þ? 


011 EHF J f (rr 2 


1 


Ira I + ben Her. Dar 


7 9074 oy, © 7 1 3499 
ar e , 30, 11134, eee e 


the plabed- 


| Real 11 þ 
Abaſes, proven Bit, — 
+1gulate Abuſes 

tion Tag a een 


Aſſ«rance of Ships and Goods and 
for lending Money on wy age 


68, 100 


* l of Debes there 


u Sip by Admiral Po 


- 
72 — — — 
* Z " 
. . 6 14111 "i 


3% "ry „ 1 


10 1H07Q 464 dae 5 rape 


de brought for M 
di ſay Miſtake: — or 
Lf nc % ©o 2 


"ſfoable in the Admiralty. and 


Alteration of a Policy after it was 


114} underwritten 286 
Ads of Navigation, firſt Foundation ' Admivatry my proceed agalnſt 
and Improvement 265 | Ship on [Uppotecatin ho b 
| | made at Land 289 
Admiralty Courts - 268, 270 | 
Acceptance, What Acceptancemakes 
Appeals from the Vice-Admiralty 2 Carrier liable 314 
Courts in Americs |, g kid}, 


| Conimiſſioners of Appeal 
| Ibid 


Alien, how to be brought agaiaft 
Owners for Default of the Maf. 


ſer of a Ship 1's j 


Hdmirolty Law may be ſuperſeded 
by a ſpecial Agreement 315 


Aftion, On Error 10 Action for 
Bottomry- bond there muſt be 


ii Admiralty, 


where not 285 | 


| 1 
Admirally, Where a Deed comes 
in by Incident, Admiraſty may 
try Nr it was fraudulent 
e eee e 
Alniraly, Quit dene part 
' © Ownefspf a Ship +4 8 dw 3.5 


do, Where 1 are the Words 
at and from a Place to England, 
firſt Arrival is unplied and al- 


ways underſtoodiio Policies 338 


QE 70 e * 


u of nn. relative to prizes 

| | 0. 
Aeration of the Riſque or voyage 
without the Knowledge of the 
Iaſuret ogy 11873850 


nybentl 


ending a Ship infured taken 
ane, 17 a ge 


| 35 en Pa ePPpozts 
3:24 In Caſes of 
bargo, infured may demand as 
for g tal Loſoe a. 9 


to the Inſurer 


aun, Coder Eroght 40 
Nl * t In N 26 J 

Avera N Declaration for a total“ 
| will recover an Average 


th ** 1 wlan n 


Ker. * total Loſſes—Indem- 
_ aity—Abandoning-+ Recaptute 
” od ondemnation — Wale of 
Goods Riſque of Markeis 427 
— — ts Ib A Ja it) ww 12. wall ' 


lin for Return of Premium 481 | 


4 n 
5 - 


4 19:Gee. 2, c. 33. Its Iatention 


as to Inſurances 457 


Aim on the Caſe, for the Re- 


Arreſt or Em- 


L E. 


by Articles of Agreement con- 


ſtituting a Society for the mu- 
tual Aburance od each others 


_—_— Pate ug 


Average general, or where the Ship 
s ſtranded; | theſe Words in Po- 
licies explained 47t 
10 A 
Agen by a Stiperigbt for Work 
done to a Ship burnt in his 
Dock before the ys wete 
eee ** 9 _ 
C* 

Aion upon a rv, for 
Bteach of Coottact "482 
om. © 96814 
Adios upon 2 Ranſom K bil where 
r Hloſtage died ne 
028 10 
22 * arms Wages where 
Part Voyuge as 
-+Eormed-(: ed o Non op pot 
1100.) to d58314 10 eFNNOITENT 
el fore ignii Gurt of, its 
' Sentence conſidered 537 
d Dt fa 2dT „ant 
Ao „hat dre 538 
wot alt 14 * 169) ar1 N 


7 


relative to Heften, New England 


12 $ Ia 


50 * vw \ EU war 


"_— 
P 


29111107 oO! 
0 Irs * | 18 


Burning or deſtroying Slips! to 6 


-Bottemoy hor ing Mane ythere- 
oed gail yd L2Rubfgaco 
y (1 


Brin ' Stubjol7ty Goods belonging 
to them retaken from an Enemy, 
how to be diſpoſed of 142 
a ebend e Das s 
Bottonry and Reſpondentia Bonds 
under Commiſſion / of Bank- 


covery of a Loſs, inſured againſt | 


ruptcy 143, 313 
Burthen 


T A 
— — how to be aſ- 


certaind Page 263 


Ane towing on the Banks of na- 


vigable Rivers 294 


Barretry of che Maſters "43 396 


Bill of Sale of a Ship, ps Indorſe. 
ment thereof 2 309 
1 on Ee in Action 
8. or n there muſt 
Bail 315 

dot Iten wms noqu ge 
Barratry in e. Policy) the ſartie as 
Fraud 316 | 

„ i; 1 en 9981 1 ü 

Beyirg Goods what is Prock there- 
320 


nung Where Maſter "oY for 

the Benefit of his Owners; De- 
- + viation, or Breach of Contract 
, en. id 


3a51nar + 


Barratry, The Maſter forced by þ'i 


the Sailors to return o to go 
- out of the Courſe of the Voy- 


age, held i no Deviation nor Bar- | 
N 5 337 


— nne may be ſo contrived,| 
as to be conſtrued an Evaſion 


of the Statute of Uſury 633 li 


Ballaſt, Navi ation may (not be 
obſtrudted by caſting Ballaſt 374 


Betwween Inſured nod [oſurer wet 
Waun ef 751 


40 


= 100 e 457] 


* 


ls 


B L E. 


Bottomry-Bonds, when' the Voyage 
does not take Place 531 


— - Bond explained-- 533 
Barratry, What are Acts of Bar- 


ratry | 538 
Boſton Port Act 540 
* 52 "4M - - 
Coal eres Security of 45 
1 4 N ETYY 
Coos, Preſerving Ships and Goods 
- ſtranded upon the Coaſts of this 
Ring 59. 66 


Charters for afuring, Shi 
Goods, and for — 
—_ ed (nip 516) of 


4 3'2 Varr 


hg 


g the loadin gthere- 
and ng 


ee 


40" ict iin 0 129 132 
BVE aus 13VQ391 4th 
en warranted to depart 

with . . 4, 836 £77 

ent a! 1 


Cerrieru Hoymen, and Maſters of 

Ships: infererable for Mater de- 
© < Jivered to them, and for the 
Neglect of thoſe that act under 


Ihen Ah e 4" 283, 298 


| Condemnation of a Ship d deſtroys the 


Property 8 294 


4E 2 + -- Condemnation, 
I'S . . " , * 4 WY l 


. . 


Condemnation, What Proofs thereof 
are requilite Page 295 


Captain of 4 Sbip dies leaving Mo- 
ney on board, Mate account- 
able for the Uſe made of it 307 


Carrier not anſwerable for Goods | 


loſt by Tempeſt - 7 _ 


Cartier, What Acceptance makes 
a Carrier liable ., Joid 


Carrier and Lighterman where li- 
able and where not 317 


Contract, Breach of Contract or 
Deviation is not Parratry, where 
the Maſter acts for the Benefit 
of his Owners 320 


Circumſtance, material - concealed 
from an Inſurer the Policy is 


void 322, 468 
Convoy 327 


Convey, Ship warranted to depart 
with Convoy, is inſured during 
her Way to the general Ren- 


dezvous 332 
Commiſſion for examining Witneſſes 
in the Weſt Indies 341 


Charter-Party, Suit on the whole 

Penalty thereof 348 
Convoy Ship out of the Way 
in order Sd have the Opportu- 


nity of Convoy this is no De- 
viation 350 


Change of Bottom, the inſured have 


no Right to change the Britom 


inſured Page 350 
Caſting Ballaſt where it may be 
done 374 


Change of the Property of a Ship, 
when it takes Place 381 


Condemnation, when it takes Place 


Condemnation, — Abandoning — Re- 
capture—Riſe or Fall of Mar- 
kets Valuation of Goods in- 
ſured © 03 5 427 


Convoy, Action for Return of Part 
of the Premium 451 


Covenant, Action for the Breach of, 
-upon a Charter-party 482 


Country Voyages in the Faſt- Indies, 
the Riſque inſured at Home ex- 
plained | 488 


Concealment in making of Inſuran- 
ces, Definition thereof 512 


Capture of a Ship and Sentence of 
a foreign Court of Admiralty 
conſidered 837 


: D 8 
Dominion, Preſerving Shi s and 


Goods ſtranded in any Patt of 
her Majeſty's Dominions 59, 66 
Death, Puniſhment of Death on 
ſuch as ſhall wilfully burn or 
deſtroy ſhips. unn 


3 Debts, 


T4 0-4. 


Debts, Recovery of, in the Plan- 
ratigns Pogo $14 | 


| 
Daties, Port Dutieswhararediftrdin- | 
able for Payment thereof 0181 


Deviation, oaks en inſured 
148 22281 1. 0287 


Deedj Where a Deed comes in by 
Incident, the Admiralty may try 
whether it was fraudulent 318 
2/1 = 9016005) A— ονονναννν 0 
Devivtien or Breach H Conant is 
notti Ratratry where the Maſter 
Ads for the Benefit of hi Own- 
ers | 320 
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ate, lntention..to devine does 
not diſcharge the Under-writers 
ct ©6978 2117 10t notBA. runoged 
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Departing, What is departing with 
Co- oct nf eogoyy's gen 
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Damages, The Freight a Ship1wbpld 
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her loſs, vnleiſa the 
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Dee a ing to the] E 
yo 


neareſt Place from whence the 
ba opgatPwan bo: cantinenoeniEAb 
* Devjayan ni babaszf! 1 Js 


9 e enoinimol M. 
Deviation, a Ship goes out of the 
0 —— order to have the 
f Cdtmdy, this is no 
$ aten 2qic reg 


Ex oyal 
| * cn Ee Exchange 


Double Inſurance 365|[ 


Deviation without Neceflity diſ- 
charges the Inſurer- Huge 350 


Ditfveting+Gools where the Maſ- 
It tet is bonn to. deliver Goods to 


the Freighter' vl] 902 291 2 401 


| Damaged Goods 19% its 100 WryYhid 


þ1% Rm T yo To: 
Declaration for total Loſs will re- 


. ; We 472 
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Damaged Goods, Rule — eſtimat- 


ing on- Riſgue of Markets 
© between Inſurer und Iaſured 418 


Doc Ship butt there? under Re- 
21Pkir, Actionifermhe Work Ubne 
Materials fürni ed! 2478 
922 | 2190 #) ein SY 


Death of Hoſtage, and AQ 
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DeSnition. of Concealment id ak- 
ing of Inſurance 
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1 _ of Tifiitihdes, 
when diſcharged 538 
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ganob banutai eff yovngl qi 
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Engouraging, An Act for 


ing and increaſing of Shipping | 


d Navigation > 2 10t nas 
| + A Ut tx dV 21 1 


EffeQual Suppreſſion of Piracy 3 
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Enemy, Goods retaken from, how 
to be diſpoſed of Page 142. 


ae how to be hid 


Baie, On Error in' Addon, ſur 
Bottomry- Bond, there muſt be 
Bail 


Enemies Port, Inſurer cannot avail 
| himlelf of Recapture, after Ship 
has been in an Enemies Port 

328 


Evaſion, Bonds may be 
ſo contrived as to be conſtrued 
an Evaſion of the Statute of 


| Ulury 333 


England, A Ship inſured at and 
rom a Place to England, firſt 


Arrival is implied and always 
underſtood in Policies 3 35 


Equity, Bill in Equity ber an * 


junction to the Court of Ad- 


OP 346 


Equity, Coſts re! not allowed, | 


if the Obligee inſiſt on more than | 
is really due, though intitled to 
them at Law * 


Embargo, In Caſes of Embargo or |, 
Arreſt, inſured may demand as 
for total Loſs, and abaridon to 
the Inſurer 381 


Eaft India Ships, Riſque of their 
Veron nen 


England, New England, 3 Act for im- 
partial adminiſtration of juſtice 
there * 


1 ; 


278 


979 


348 | 


438 | 
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| Frauds, To prevent Frauds, and 
. regulate Abuſes in the Planta- 
tion Trade Page 21 


Fleet, for the better manning the 
Fleet 56 


Fiſhery, For the Encouragement 


of the Herring-Fiſhery 22; 
Fiſhery, Greenland 236 
Foreigners, To prevent Abuſes in 


Ager. 
the Sale of Shares of Britiſh built 
Ships to them 262 


Fraud Neglect, Barratry of the 
Maſter 306 


Freadulent Inſurance 


Fraud, Barratry in a Policy the 
ſame as Fraud 316 


Frendulent, where a Deed comes in 
dy Incident, Admiralty may try 
whether it was fraudulent 318 


Freight, Where Salvage falls ſhort 
of the Freight, it is a total Loſs 


þ 319 


Foundered, A Ship ,never heard of 
[2 Ae to be foundered at 


323 


Fire on Shore, Loſs of Sails there- 
by, dessen to a Ship inſured 


350 
Freight, Rules relative chercto 401 


Fall 


1 
Fall or Riſe of Markets between 
laſurer and Inſured Page 418 


Freighter, Action by him for the 
Breach of Contract upon a Char- 
ter- Party 482 


Full Definition of Concealment in 
making Inſurances 512 


Foreſalling, Againſt foreſtalling 
Merchandize coming towards the 
Realm I 


Forces, The Laws for the Govern- 
ment of his Majeſty's Sea For- 
ces reduced into one Act 177 


Freud, Barratry in a Policy the 
ſame as Fraud 316 
Freight, A Ship would earn, no 
Part of the Loſs, unleſs the 
Goods were on Board 329 


Force, The Sailors force the Maſ- 
ter to return or go out of the 
Courſe of the Voyage, not held 
Deviation nor Barratry 331 


Foreign Courts of Admiralty, its 
Sentence conſidered 537 


© 


Goods, To prevent Goods, Wares, 
and Merchandife being carried 
from one Port to another in this 


Realm in Strangers Ships 3 


Goods, Penalty on inſuring to im- 
port prohibited Goods 18 


B' L. E. 


Good, Preſerving Ships and Goods 
ſtranded Page 89, 66 


Goads Uncuſtomed, Penalties on 
Landing 91 


„eren 6 
| Goods of Britiſh Subjects retaken 


from an Enemy, how to be diſ- 
poſed of 142 


Goods, Stealing or detaining ſhip- 
wrecked Goods, and for the Re- 
Hef of Perſons. ſuffering Loſs 


thereby 200 
Greenland Fiſhery | 236 | 
Goods ſpoiled by the Default of a 

Maſter of a Ship 275 


Goods loſt by Tempeſt the Carrier 
not anſwerable 314 


Goods loſt after the Owner has taken 
them from the Ship into a 


Lighter 317, 324 


Goods, If I ſend my Servant along 
with the Goods, the Carrier or 
Lighterman is not liable bia 


Goods, The ſame as to the Inſurer 
thid 


Goods, What is Proof of buying 
beyond Sea 320 


Goods, Freight a Ship would earn 
no Part of the Loſs unleſs the 
Goods are on Board 329 


Gold ſent by a Ship, the Owner 
anſwerable though he has let his 


330 
Goods 


Stiip to another 


1 A B 
Goods, Rules relative to the Freight 
thereof | Page 401 


Goods Infored-—Valued, Policy 
Riſque of Markets— 
Goods—Rule — Loſs 


418 |- 


Gaming and Wagering Policies 457 


General A or where the 
Ship is ſtranded, how far the 
Inſurer is liable 471 


Goods inſured in a valued Policy 
535 


Government, Act for the Govern- 
ment of the Province of Maſſa- 


cbuſet's Bay, in New England 553 


Government, Act for the Govern- 
ment of Quebec 568 


| 


| H 
Harbour Moorings of the Navy 223 


Herring Fiſhery, for the Encourage- 
ment 225 


Hoymen, Carriers, and Maſters of 
Ships, anſwerable for Goods de- 
livered to them, and for the 
Negle& of thoſe that a& under 
them 283, 298 


I 


Increaſing, An Act for increaſing 
and encouraging of 1 


and Navigation N 


L* E. 


Inſuring, J Penalty on * to 
Imports, J import prohibited Goods 
Page 18 


2 for the Increaſe of Sea- 
men 45 


Increaſe and Encouragement of 
Seamen 56 


Inſurance of Ships and Goods, and 
lending Money on Bottomry 
68, 100 


inſuring Wool 


Inſurance, To regulate the Inſurance 
of Ships and Goods belonging 
to the Subjedts of Great Britain 


145 


—— of Policies, how to be 
ſtamped 222 


Impreſſing Seamen, the Antiquity 
thereof 265 


133 


Injuries cognizable by the Courts 
Maritime 270 


Inſurance Money paid by Miſtake 


280 
— of a Ship ſeized by Govern- 
ment 287, 296 


— Where there is a Deviation in 
the Voyage Ibid 


— for Time 293 


— Barratry, Fraud, Neglect of 
the Maſter 306 


— held fraxdulens 311 


Inſurer 
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Inſarer, Where liable for Goods 
taken from on board Ship, and 
where not Page 317, 324 


Incidem, Where a Deed comes in 
by Incident, the Admiralty may 
try whether it was fradulent 318 


Inſurer not acquainted with a ma- 
terial Circumſtance, the Policy is 
void 322 


Inſurer liable where Ship goes back 
to perform Quarantine 325 


Intention to deviate does not diſ- 


charge the Underwriters 326 
Ixteref, Policy, Intereſt or no In- 
tereſt - 328 


Inſurer cannot avail himſelf of Re- 


capture after the Ship has been 
in an Enemy's Port 328 


Inſurances of Ships and Freight 
comprizes only the Freight of 


Inſured, A Ship warranted to de- 
part with Convoy, is inſured du- 
ring her Way to the general 
Rendezvous 


Inſurer liable whilſt a Ship is pre- 
aring for a Voyage, and when 
ceaſes to be ſo if ſhe lies by 


341 


Inſured intitled to recover the whole 


Money inſured if Ship is taken 


and retaken, if he offers to re- 
tinquiſh the Salvage 343, 345 


332 


Inſurancet, Intereſt or no Intereſt 
Page 345 

Inſured have no Right to change 
the Bottom 350 
laſuranct double 365 

| Inſured, A Ship inſured taken and 
retaken | 381 


Inſured and Inſurer, between them 
the Ship is loſt by the Capture, 
whether carried into Port or * 

Thi 


Inſurer ſtands in the Place of the 
2 | 7514 


Inſured may recover an Average, 
upon a Declaration for a total 
Loſs 412 


Inſured and Inſurer, between them, 
on valued Policies—Riſques of 
Markets — Price of damaged 
Goods—Rule for eſtimating Loſs 

418 


wance of total and average Loſ- 
28 — Indemnity — Abandoning 
——Recapture—Condemnation— 
Valuation of Goods — Riſe or 
Fall of Markets—Suing for Loſs 


47 


Inſurer relieved from warranted 
Policy 467 


Inſurance by Articles of Agree- 
ment, conſtituting a Society. for 
—— 729 and a Caſe of the 

s of a Ship belonging to one 
of the Members 50 469 


4F Inſurances 
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Inſurance, Where it is ſaid in the | 
Policy Free from Average, un- 
leſs general, or the Ship be 
ſtranded, Caſe explaining the 
Meaning thereof Page 471 


Inſurance on Eaſt India Ships. Po- 
licies explained 488 


Inſurance where there was no In- 


tereſt 


Inſurance on Bottomry-bonds ex- 
| Plained _ 533 


Inſured in a valued Policy, ordered | 


to diſcover what Goods he put 


on Board 535 
Inſurance Policy explained bid 
Inſurance Policy when — 
53 
K 
Kingdom, Preſerving Ships and 
Goods ſtranded on the Coaſts of 
this Kingdom. 59». 66 
L. 


London and Royal Exchange Aſ- 
ſurance Companies 68, 100 


ne Obſervations on the Laws 
that tend to the Increaſe of Sea- 
men 265 


Liable, What Acceptance makes a 
Carrier liable "TH 314 


Law, Admiralty Law may be ſu- 


perſeded by» ſpecial Agreement 


Ligbtermen and Carriers, where li- 
able, and where not 317 


Loſs, Where the Salvage falls ſhort 
of the Freight, it is a total Loſs 


319 


532 Lighter, Goods loſt after the Owner 


as taken them from the Ship 
into a Lighter is. no Charge on 
the Inſurer. 324. 


Loſs, Freight a Ship would earn 
no Part of the Loſs, unleſs. the 
Goods are on Board 329 


Los of Gold ſent by a Ship, che 
Owner liable, though he has 
let his Ship. to another 338 


Label, If a- Policy of Inſurance dif- 
fers from the Label, which is 
the Memorandum or Minutes 
of the Agreement, it ſhall be 
made agreeable to the Label 


; 335. 


Lofs of Sails, Cc. by Fire on Shore, 
belonging to a Ship inſured 350- 


Lofs of Ship by Capture when it 
takes Place _ a 


Loſs of Ship by Capture, Arreſt 
or 1 Inſurer may de- 
mand as for a total Loſs, and 
abandon to the Inſurer 38 


Loſs, Inſured may recover an Aver- 
age upon a Declaration for a 
total Loſs 412, 450 


Loſs 


1 1 1 1 


Loſi, Rule for eſtimating Loſs, 
upon a valued Policy Page 418 


Loſſes total and Average—Indem- 
nity — Recapture—A bandoning 
Condemnation — Valuation of 

Goods inſured—Riſe and Fall of 
Markets 427 


Loſſes partial — Ships ſtranded— 
General Average 471 


M 


Merchandiſe, . Againſt foreſtalling 
Merchandiſe coming towards the 
Realm I 


Merchanis, Touching Merchant 
Strangers 2 


Merchandiſe, To prevent Merchan- 
diſe being carried from one Part 
to another in the Realm in 
Strangers Ships 3 


Majeſty, Better Manning her Ma- 
jeſty's Fleet 56 


Maſters of Ships ſuffering Brandy, 
or uncuſtomed Goods to be ſent 
out, or Wool, Sc. taken in 91 


Merchants Service, Regulation and 
Government of Seamen em- 
ployed therein 108 


— — Better Supply of Sea- 
men therein 137, 139 

Meorings of the Navy — 3 

Marine Society, its W 
24 


| 


Maritime State, Obſervations there- 


on Page 265 
Courts, their Antiquity 
and Juriſdiction 268, 270 


Maſter of a Ship, Goods ſpoiled by 
his Default 275 


Maſters of Ships, Hoymen, and 
Carriers, anſwerable for Goods 
delivered to them, and for the 
Neglect of thoſe that act under 
them 283, 298 


Maſters of Ships not allowed to ſue 
for Wages in the Admiralty 
284 


Mariners and Mate of a Ship may 
ſue in the Admiralty for Wages, 
but a Maſter cannot 284 


Maſter, Where the Maſter may 
pawn a Ship, and where not 285 


Maſter of a Ship may hypothecate, 
but cannot fell 289 


| Maſter and Mariners anſwerable for 


Goods loſt by their Negle& 294 


Money taken up by Maſter of a 
Ship | 299 


Mate of a Ship accountable for the 
Uſe made of Money left on board 
of Ship by the Captain 30) 


Mortgage of a Ship 309, 313 


Merchant having a doubtful Ac- 
count of a Ship inſures her 311 


4F2 Mafper 


. 
Maſter of a Ship, when he may by- | © Nd 
pothecate Page 312 | 


Maſter or Owners liable for Re- 
pairs done to a Ship 318 


Maſter, where he acts for the Be- 
nefit of his Owners, it is not 
Barratry, though it may be a 
Deviation | 320 


Material Circumſtance concealed 
from Inſurer, the Policy is void 
322, 468 

Maſter forced by Sailors to return, 
or go out of the Courſe of the 


Voyage, not held Deviation or 
Barratry 331 


Maſter and Freighter 
Markets, Riſque of Markets be- 


401 


tween Inſured and Infurer—— }|- 


Goods damaged — Rule for eſ- 
timating Loſs- 418 


Material; furniſhed, and Work done 


to a Ship burnt in Dock before | 


the Repairs. were com s 
Action by. the Shipwright. for 
the ſame 468 


Maſter and Freighter, Action for 


Breach of Contract upon Char- 


432 
Maſter of a Ship failing to apply 


ter- Party 


Money received from his Owners 
to pay for Proviſion. Owners 


are liable 536 
Maſſachuſet's Bay, Government Act 
547 


Navigation, An Act for encoura 
ing and increaſing Shipping and 
Navigation Page 4 


Navigation, Encouragement of Na- 
vigation | 45 
Newcaſtle and Sunderland regulating 
the loading Coals there 129, 132 


Navy, better ſupplying of Seamen 
137, 141 


ng Laws for the Government 
thereof, reduced into one Act 


177 

—— Harbour Moorings 223; 
Navigation Acts, Firſt Foundation 
and Improvement 265 


Navigabe Rivers, towing on the 
Banks thereof 294 


F F 
Neglect, Fraud, Barratry of the 
Maſter . EE. 306 
Neceſfity,. Deviation without Ne- 
ceſſity diſcharges the Inſurer 350 


Navigation may not be obſtructed 
by caſting Ballaſt 374 


Navigating againſt the Law of 
Countries, its Effect on Inſurance 


535 


New England Act, Act for the im- 
partial Adminiſtration of Juſtice 
chere | 547 


| 


| New 


T 4&4 B35 
New England Government Act 
Page 553 


0 


Owners of Ships, how far anſwer- 
able for the Acts of Maſters or 


Mariners 126 


Offences committed on the bigh 
Seas, how cognizable 270 


Owners of a Ship how to be 
ceeded againſt for the Default 
of the Maſter 275 


Obligation, where ſuable in the Ad- 
miralty, and where not 285 


Oꝛoners of a Ship diſagreeing about 
the Voyage 290, 291, 304 


Owners, where they are liable, and 
whete the Ship is liable for Re- 
pairs and Out - fitting 


Owner of Goods under the Care of 
2 Cartier or Lighterman, where 
he runs his own Riſque, and 


where not 317, 324 
——— Where the Inſurer is liable, 
and where not Did 


Owners or Maſter liable for Re- 


pairs done to a Ship 318 


Owners, Queſtion between Part 
Owners 319 


Owners, Where Maſter acts for 
their Benefit, Deviation or Breach 
of Contract is not Barratry 320 


312 


L B. 
Orders, Sailing Orders, and de- 
parting with Convoy Page 327 


Ortner, who has let his Ship to 
another, is ſtill liable for a Loſs 
| of Gold ſent by the Ship ͤ 330 


Obligee, If he inſiſts on more than 
1s really due, he ſhall loſe his 
Coſts in Equity, though intitled 
to them at common Law 34 


Open and valued Policies. Rules 
for eſtimating Loſſes 418 


Owners of Ships giving Money to 
the Captain to pay for Proviſion, 
if he fails to do it, they are liable 


536 

P 
Port, To prevent Goods being 
carried from one Port to ano- 


ther in this Realm in Strangers 
Ships 3 


Penalty, '7On inſuring to import 


Probibited, prohibited Goods 18 
Preventing, JE rauds, nd regula- 
Plantation, \ ting Abuſes in the 


Plantation Trade 21 


Piracy, Effectual Suppreſſion of 


Piracy 35» 94 
Preſerving Ships and Goods ſtrand- 
ed 59 


Puniſhment of Death for wilfully 
burning or deſtroying Ships 66 
Powers 


| 
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_ Puvers and! Granted by Charters | 
for inſuring Sbips and 


Privileges, 


Merchandizes Page 68, 100 


Plantations, Recovery of | Debts 
therein 114 


Pilots, Regulation and Govern- 
ment of 417 


Policies of Inſurance 222 


— Warranted to depart with 
Convoy 270, 277 


Prabibition to the Admiralty de- 
nied 278 


Policy of Inſurance, Money paid by 
Miſtake thereon 280 


Port Duties, what are diſtrainable 
for Payment thereof 281 


Prohibition to the Admiralty granted 
283, 296, 319 


Policy altered after it was under- 
written _ : 


Property of a Ship deſtroyed by 
Sentence of Condemnation 294 


Policy of Inſurance, Caſe where it 
was relieved againſt 311 


Policy, Barratry in a Policy the 
ſame as Fraud | 316 


Proof, What is Proof of buying 


Goods beyond Sea 320 


Policy is void where a material Cir- 


cumſtance is concealed from the 
Inſuter Page 322, 468 


Policy, transferting from one Ship 
to another „ 


Policy, Intereſt or no Intereſt 328 


Policy of Inſurance differing from 
the Label, which is the Memo- 
randum, or Minutes of the A- 
greement, it ſhall be made agree- 
able to the Label 335 


Palicy, Where there are the Words 
at and from to England, firſt 
Arrival is implied, and always 
underſtood Bid 


Policy, Commiſſion for examining 
Witneſſes relative thereto in the 
Weſt Indies 341 


Privateers ſeiſing upon a Ship on 


Suſpicion of carrying Proviſions 
to an Enemy 346 


Prixes, Act of Parliament relative 


thereto id 
Penalty on a Charter- Party ſued for 
348 


Policy, Loſs thereon, by Sails, Sc. 
burnt on Shore 10 350 


Policy, What muſt neceſſarily be 
undeſtood makes a Part of the 
Policy, as well as what is ex- 


Pre ſſed 350 


Properly, Change of the Property 
of a Ship, when it takes Place 
381 

Policy 


by JA aB &, it 


Palicy valued, Rule for eſtimating 
-- Loſs thereon 


Premium, Action for Return of 451 


Policies on Reſpondentia and Bot- 
romry Intereſts 457 


Policy relieved againſt 467 


Policy, where it is ſaid, —Free from 
Average, unleſs general, or the 
Meaning 
* 


Ship be ſtranded. 
thereof explained: 471 
Policies of Inſurance on Eaft-India 
Ships explained 
Privateer and Ship-ranſomed, Ac- 
tion upon the Ranſom- bill where 
the Hoſtage died 
' p af] nls 
Policies of Inſurances, Definition 
of Concealment in making them 


»+# 4 1 512 . 


Policies, of Inſurance where there 
was no Intereſt 3832 
Policy valued; Inſured ordered to 
diſcover what Goods he put on 
Board 535 


Policy of Inſurance how far it ex- 
tends. | Did 


Policy of Inſurance when diſcharged 
5 * 538 
Q 


Queen Elizabeth, State of the Navy 
in her Reign 


Page 418. 


3 


499 


265 


Queſtions, Deciſion of all Queſtions 
relative to Prizes Page 268 


Quarantine, Ship returning to 
form Quarantine; the Eier is 
5 a | 


Queſtions relative to Freight 401 


Quebec, Act for the Government 
of the Province of Quebec 563 


3 


Realm, Againſt foreſtalling Mr- 
chandiſe coming towards the- 
Realm I 


Regulating Abuſes and preventing 
Frauds in the Plantation Trade 
21- 

= CERT. | 


Riftraining| unwarrantable Phac- 


tices in Inſurances and Bottomry 
& | ' © 68, 100 
een 
Recovery of Debts in the Plantations 
1 1 vous 
Ranſomed Ship anſwerable for« the 
Relief of the Maſter by his own 
Contract — 288 
Reſcue of a Ship 292 


Rivers, Navigable, towing on the 

Banks thereof, 294 
River, Wages due 301 
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